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Tue Cusan ExpepitTion. 


CHARGE OF JUDGE McLEAN TO THE GRAND JURY. 


Arter presenting to the jury certain violations of the laws of 
Congress, which ordinarily come under the consideration of the 
Grand Jury, Mr. Justice McLean remarked: 

A sense of duty requires me to call your special and serious atten- 
tion to an act of Congress of the 20th of April, 1818, which is 
entitled ‘an act for the punishment of certain crimes.” 

The Ist section of that act provides, ‘“‘ That if any citizen of the 
United States shall, within the territory or jurisdiction thereof, 
accept and exercise a commission to serve a foreign prince, state, 
colony, district, or people, in war, by land or by sea, against any » 
prince, state, colony, district or people, with whom the United - 
States are at peace, the person so offending shall be deemed guilty 
of a high misdemeanor, and on conviction shall be fined not more 
than two thousand dollars and imprisoned not exceeding three years.” 

The 2d section declares, ‘That if any person shall, within the 
territory or jurisdiction of the United States, enlist or enter himself, 
or hire, or retain another person to enlist or enter himself, or go 
beyond the limits or jurisdiction of the United States, with intent to 


be enlisted or entered in the service of any foreign prince, state, 
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colony, district, or people, as a soldier, etc., shall be deemed guilty 
of a high misdemeanor, and shall be fined not exceeding one thous- 
and dollars and imprisoned not exceeding three years.” 

Sec. 6. ‘‘That if any person shall, within the territory or juris- 
diction of the United States, begin or set on foot, or provide or 
prepare the means for, any military expedition or enterprise, to be 
carried on from thence against the territory or dominion of any 
foreign prince or state, or of any colony, district or people with 
whom the United States are at peace, every person so offending shall 
be deemed guilty of a high misdemeanor, and shall be fined not 
exceeding three thousand dollars, and imprisoned not more than 
three years.” 

To this section your attention is specially solicited. You will 
observe that the enumerated acts which constitute the offense, are 
all in the disjunctive. ‘To “begin”? the military expedition spoken 
of, is an offense within the statute. To begin it, is, to do the first 
act, which may lead to the enterprise. The offense is consummated 
by any overt act which shall be a commencement of the expedition, 
though it should not be prosecuted. Or if an individual shall “set 
the expedition on foot,”’ which is scarcely distinguishable from 
beginning it. To set it on foot may imply some progress beyond 
that of beginning it. Any combination of individuals to. carry on 
the expedition is ‘setting it on foot,”’ and the contribution of money 
or any thing else which shall induce such combination, may be said 
to be a beginning of the enterprise. To “provide the means for 
such an enterprise,”’ is within the statute. To constitute this offense, 
the individual need not engage personally in the expedition. If he 
furnish the munitions of war, provisions, transportation, clothing, or 
any other necessaries, to men engaged in the expedition, he is guilty, 
for he provides the means to carry on the expedition. It must be 
against a nation or people with whom we are at peace. 

In passing the above law, Congress has performed a high national 
duty. A nation, by the laws of nations, is considered a moral 
being; and the principle which imposes moral restraints on the 
conduct of an individual, applies with greater force to the action of 
a nation. ‘‘Justice,”’ says Vattel, ‘‘is the basis of society, the sure 
bond of all commerce. Human society, far from being an inter- 
course of assistance and good offices, would be no longer any thing 
but a vast scene of robbery, if there were no respect to this virtue, 
which secures to every one his own.” ‘It is still more necessary 
between nations than between individuals; because injustice produces 
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more dreadful consequences in the quarrels of these powerful bodies 
politic, and it is still more difficult to obtain redress.”’ 

These remarks are made and the law cited, in reference to the 
late military expedition against the island of Cuba. That expedi- 
tion was organized in this country, and was composed, principally, 
of our own citizens. Its object was to subvert the government of 
Cuba—a part of the Spanish dominions. With the government of 
Spain we have a treaty of peace and amity. A foreigner was at 
the head of the expedition. He seems to have been a credulous 
and weak man. He was impetuous, but was wanting in sagacity 
and judgment. His melancholy fate may excite our sympathy, but — 
his memory is loaded with the execrations of thousands. He was 
instrumental in corrupting the minds, and withdrawing from their 
allegiance, many of our youth; who have paid the penalty of their 
temerity and recklessness. Their conduct admits of no other miti- 
gation than that they were misled by falsehoods. They were 
induced to believe that a considerable portion of the people of Cuba 
were in arms, with the determination to overthrow their government. 
Those who were instrumental in creating this delusion have an 
awful account to render to their country and their God. 

The invading force, instead of meeting friends, met: determined 
enemies with arms in their hands. At every step the invaders were 
opposed, and it is not known that a single Cuban joined the enemy. 
As might have been anticipated, the career of the invaders was short 
and extremely disastrous. Their sufferings were almost without a 
parallel; and, with two or three exceptions, those of ‘them who 
were not taken prisoners and executed, were sentenced to an igno- 
minious imprisonment in Spain. 

This second expedition terminated more disastrously than the first 
one. That was fitted out by the same leader, and the force was 
also raised and organized in our country, in defiance of its jaws. 
The leaders and men were alike guilty in each, but as in the first 
expedition but few were killed, it created less sensation in the coun- 
try than the late one. These unlawful enterprizes have cast a shade 
upon our national character, in the opinion of the civilized world. 
They unjustly, more or less, connect our government with the out- 
rage, and they ascribe it to a lust for power and national aggrandise- 
ment. The chief executive, by proclamation, from time to time, 
warned the country of the unlawfulness of the enterprise, and of the 
punishment to which those engaged in it would be exposed. The 
executive and ministerial officers of the government were admon- 
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ished to be on the alert, to check and defeat the nefarious design. 
And a part of the navy was charged with the same service. But 
these efforts were ineffectual; in their madness, and folly, those who 
were embodied, trampled upon the laws of their country, and rushed 
upon their own destruction. To suppose that they could, under 
such circumstances, have been impelled by any justifiable motive in 
their own views, is to suppose them to have been laboring under a 
most extraordinary mental aberration. 

The duty of giving effect to the law devolves upon the judiciary, 
and you, gentlemen, for the time being, constitute an important part 
of that branch of the government. And now that the excitement 
growing out of the late expedition has subsided, and its fatal] results 
are fully known, it becomes us, from the positions we occupy, to 
take a calm, a considerate and legal view of the circumstances which 
led to it, and of the acts of our own citizens. In this respect our 
inquiries will be limited to the district of Ohio. 

Our own history may show in what light our Government has 
considered those opposed to us, who placed themselves beyond the 
limits of civilized warfare. General Jackson, while engaged in the 
subjugation of savages in the south, captured two white persons who 
were banded with them, and in a great measure controlled their 
depredations. Arbuthnot and Ambrister were British subjects, but 
having been taken in arms fighting on the side of the Indians, 
against our armies and within our territory, were summarily tried 
and summarily executed; and the Commanding General was sus- 
tained by his Government. Great Britain was too well acquainted 
with the laws of nations, and with the justice of the punishment, to 
make it a subject of serious remonstrance. 

Compare the acts of these unfortunate men with the invaders of 
Cuba. Arbuthnot and Ambrister united themselves with the weaker 
party, and took part inthe war. They were associated with sav- 
ages, but savages who, to some extent, were allowed to possess the 
attributes of a nation. Treaties were made with them, and they 
had always exercised the right of carrying on war against the whites. 
These men identified themselves with this people in the war, and in 
doing so, did not, it is believed, violate any express law of their 
own country. They incurred the hazards of such a war, were 
taken, and justly condemned. 

Our citizens, in the invasion of Cuba, put at equal defiance the 
laws of their country and the laws of nations. They were covered 
by no flag; protected by no public opinion; governed by no general 
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law. They placed themselves beyond the pale of civilization, and 
in doing so became pirates and outlaws. They invaded a nation 
who were protected from outrage and injustice by the solemn guar- 
anty of a treaty—a treaty in which our national honor was deeply 
concerned. No nation could be bound by a more solemn or higher 
obligation than otr Government is bound to maintain the most 
friendly relations with Spain. 

And the expedition was directed against an unoffending people. 
A people who were content with their government, and not desirous 
of a change. Neither in the landing of the invading army, nor in 
its progress through the country, was there found a traitor to the 
Cuban government. This is a most extraordinary fact. It could 
scarcely be realized by the invasion of any other country, under sim- 
ilar circumstances. The liberating army found no one willing to be 
liberated. They were every where received and treated as enemies. 
It is not known that any cruelties were perpetrated by the invaders 
on individuals. It is believed there were none. But their way was 
marked with blood—blood shed in skirmishes and in more general 
engagements. There never was an invasion, among civilized 
nations more atrocious and less excusable. 

Let us suppose a similar invasion of our own country. And here 
it may be premised, that, if complaints against our government and a 
determination to overthrow it in a certain quarter, afford any excuse, 
for the combination of a foreign force against us, a strong case could 
be made out. But suppose an armed force, acknowledging allegi- 
ance to no government or people, should invade any part of our 
country, with an avowed intention of overturning the government, 
how speedily would it meet destruction. Such an indignity and 
outrage would cause the blood to thrill through the veins of every 
American. 

Gentlemen, our government must be just to ourselves and just to 
other nations. A government is responsible for the acts of its citi- 
zens. Not, it is true, in the first instance, where they commit dep- 
redations upon a friendly nation. But if such citizens are not pun- 
ished or given up to the injured government for punishment, the 
nation to whom they owe allegiance becomes a party to the wrong. 
This is an acknowledged principle in the law of nations. But the 
duty we owe to ourselves is of the highest obligation. No free 
government can be sustained which does not enforce its laws. 

A deep and an abiding respect for the laws, has heretofore been 
the glory of our country. In that, consists our strength. Those 
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who are unacquainted with the principles of our government, seem 
naturally to conclude it is wanting in energy and power. But they 
do not comprehend the secret of its strength. The majesty of the 
law pervades every part of the nation, and operates unseen; but its 
effects are visible. It has, heretofore, required no military display 
of men at arms to carry it into effect. But I am concerned to say 
that our late history, in this respect, will not compare with the past. 
There is, I fear, a growing indifference to the laws. When Aaron 
Burr was suspected of being engaged in an enterprise against the 
adjacent provinces of Spain, connected, as was apprehended, with a 
dissolution of the Union, the country was greatly excited, and he 
was pursued, arrested and indicted for treason. 

Does the same deep feeling for the Union and its laws now per- 
vade our country ? 

If it shall appear from the evidence that shall be given, that any 
of our citizens have violated the above law, it will be your duty to 
indict them. Laws that remain upon our statute book should be 
operative, or they should be repealed. The national standard is 
lowered, and licentiousness is increased, by a failure to enforce the 
penalties of the law. 

Our institutions can be sustained only on a moral basis. This is 
wanting in France, and they can not maintain a free government. 
They may have the form, but the substance will be wanting. At 
this moment, the Republic of France, asit is called, is restrained 
and governed by physical power. And if our government, in our 
external and internal affairs, shall be so managed as to destroy its 
moral basis, we may as well attempt to build a structure in the air, 
as to sustain it. I fear this great fact may not be properly appreci- 
ated. On it depends, not only the prosperity of our free institutions, 
but their existence. 
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IN THE CIRCUIT COURT OF THE UNITED STATES. 
®EASTERN DISTRICT OF PENNSYLVANIA. 


Tue Law or TREASON. 


Tue Hon. John K. Kane, district judge for the United States’ 
Circuit Court in the Eastern District of Pennsylvania, in charging 
the jury at the late term of the court, in alluding to the riot near 
Lancaster, in that State, in consequence of an attempt to enforce 
the Fugitive Slave law, thus defined the law of treason: 

If the circumstances, to which I have adverted, have in fact taken 
place, they involve the highest crime known to our laws. Treason 
against the United States is defined by the Constitution, art. 3, sec. 
3, cl. 1, to consist in “‘levying war against them, or in adhering to 
their enemies, giving them aid and comfort.” This definition is 
borrowed from the ancient law of England, stat. 25 Edw. 3, stat. 
5, chap. 2, and its terms must be understood of course in the sense 
which they bore in that law, and which they obtained here when 
the Constitution was adopted. The expression “levying war,”’ so 
regarded, embraces not merely the act of formal or declared war, 
but any combination forcibly to prevent or oppose the execution or 
enforcement of a provision of the Constitution or of a public statute, 
if accompanied or followed by an act of forcible opposition in pur- 
suance of such combination. This in substance has been the inter- 
pretation to these words by the English judges, and it has been given 
uniformly and fully recognized and adopted in the courts of the 
United States. See Foster, Hale, and Hawkins, and the opinions 
of Iredell, Patterson, Chase, Marshall, and Washington, J. J., of 
the Supreme Court, and of Peters, D. J. in United States v. Vigol, 
2 Dallas, 346; Wharton’s United States State Trials, 175; United 
States v. Mitchell, 2 Dallas, 348; Wharton’s U. S. State Trials, 
176; United States v. Fries, pamphlet; United States v. Swart- 
wout, 4 Cranch, 75; and United States v. Burr, Burr’s Trial, 401; 
4 Cranch, 470. 

The definition, as you will observe, includes two particulars, both 
of them indispensable elements of the offense. There must have 
been a combination or conspiring together to oppose the law by 
force, and some actual force must have been exerted, or the crime 
of treason is not consummated. 

The highest, or at least the direct proof of the combining, may 
be found in the declared purposes of the individual party before the 
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actual outbreak; or it may be derived from the proceedings of 
meetings, in which he took part openly, or which he either pro- 
moted, or made effective by his countenance or sanctiog—commend- 
ing, counselling and instigating forcible resistance to the law. I 
speak, of course, of a conspiring to resist a law, not the more lim- 
ited purpose to violate it, or to prevent its application and enforce- 
ment ina particular individual. 'The combination must be directed 
against the law itself. 

But such direct proof of this element of the offense is not legally 
necessary to establish its existence. The concert of purpose may 
be deduced from the concerted action itself, or it may be inferred 
from facts occurring at the time, or afterwards, as well as before. 

Besides this, there must be some act of violence, as the result or 
consequence of the combining. But here again, it is not necessary 
to prove that the individual accused was a direct, personal actor in 
the violence. If he was present, directing, aiding, abetting, com- 
pelling or countenancing it, he is in law guilty of the forcible act. 
Nor is even his personal presence indispensable. Though he be 
absent at the time of its actual perpetration, yet if he directed the 
act, devised or knowingly furnished the means for carrying it into 
effect, instigated others to perform it, he shares their guilt. In trea- 
son there are no accessaries. 

There has been, I fear, an erroneous impression on this subject 
among a portion of our people. If it has been thought safe to 
counsel and instigate others to acts of forcible oppugnation to the 
provisions of a statute,—to inflame the minds of the ignorant by 
appeals to passion, and denunciations of the law as oppressive, 
unjust, revolting to the conscience, and not binding on the actions of 
men,—to represent the Constitution of the land as a compact of 
iniquity, which it were meritorious to violate or subvert,—the mis- 
take has been a grievous one; and they who have fallen into it may 
rejoice, if peradventure their appeals and their counsels have been 
hitherto without effect. The supremacy of the Constitution, in all 
its provisions, is at the very base of our existence as a nation. He, 
whose conscience, or whose theories of political or individual right 
forbid him to support and maintain it in the fullest integrity, may 
relieve himself from the duties of citizenship by divesting himself 
of its rights. But while he remains within our borders, he is to 
remember, that successfully to instigate treason is to commit it. 

I shall not be supposed to imply in these remarks, that I have 
doubts of the law-abiding character of our people. No one can 
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know them well, without the most entire reliance on their fidelity to 
the Constitution. Some of them may differ from the mass, as to 
the rightfulness or the wisdom of this or the other provision, that is 
found in the federal compact—they may be divided in sentiment as 
to the policy of a particular statute or of some provision in‘a sta- 
tute; but it is their honest purpose to stand by the engagements, all 
the engagements, which bind them to their brethren of the other 
States. They have but one country; they recognize no law of 
higher social obligation than its Constitution and the laws made in 
pursuance of it; they recognize no higher appeal than to the tribu- 
nals it has appointed; they cherish no patriotism that looks beyond 
the union of the States. 

That there are men here, as elsewhere, whom a misguided zeal 
impels to violations of law—that there are others who are controlled 
by false sympathies, and some who yield too readily and too fully 
to sympathies not always false, or if false, yet pardonable, and 
become criminal by yielding—that we have, not only in our jails 
and alrms houses, but segregated here and there in detached portions 
of the State, ignorant men, many of them without political rights, 
degraded in social position, and instinctive of revolt—all this is 
true. It is proved by the daily record of our police courts, and by 
the ineffective efforts of those good men among us, who seek to 
detach want from temptation, passion from violence, and ignorance 
from crime. But it should not be supposed that any of these repre- 
sent the sentiment of Pennsylvania, and it ‘would be to wrong our 
people sorely, to include them in the same category of personal, 
social, or political morals. 

It is declared in the article of the Constitution, which I have 
already cited, that ‘‘no person shall be convicted of treason, unless 
on the testimony of two witnesses to the same overt act, or on con- 
fession in open court.”” This and the corresponding language in the 
act of Congress of the 30th of April, 1790, seem to refer to the 
proofs on the trial, and not to the preliminary hearing before the 
committing magistrate, or the proceeding before the Grand Inquest. 
There can be no conviction until after arraignment on bill found. 
The previous action in the case is not a trial, and can not convict, 
whatever be the evidence or the number of witnesses. I understand 
this to have been the opinion entertained by Chief Justice Marshall, 
1 Burr’s Trial, 196; and though it differs from that expressed by 
Judge Iredell on the indictment of Fries, 1 Whart. Am. St. Tr. 














106 The Law of Treason. 


480, I feel authorized to recommend it to you, as within the terms 
of the Constitution, and involving no injustice to the accused. 

I have only to add, that treason against the United States may be 
committed by any one resident or sojourner within its territory and 
under the protection of its laws, whether he be a citizen or an alien. 
Fost. C. L. 183, 5.—Hale, 59, 60, 62, 1 Hawk. ch. 17, sec. 5, 
Kel. 38. 

Besides the crime of treason, which I have thus noticed, there 
are offenses of minor grades, against the Constitution and the State, 
some or other of which may be apparently established by the evi- 
dence that will come before you. These are embraced in the act of 
Congress of the 30th September, 1790, ch. 9, sec. 22, on the subject 
of obstructing or resisting the service of legal process; the act of the 
2d of March, 1831, ch. 99, sec. 2, which secures the jurors, wit- 
nesses, and officers of our courts in the fearless, free, and impartial 
administration of their respective functions; and the act of the 18th 
of September, 1850, ch. 60, which relates more particularly to the 
rescue, or attempted rescue of a fugitive from labor. These acts 
were made the subject of a charge to the Grand Jury of this Court 
in November last, of which I shall direct a copy to be laid before you. 


eer 


IN THE CIRCUIT COURT OF THE UNITED STATES. 


EASTERN DISTRICT OF PENNSYLVANIA. 
BEFORE THE HON. JOHN K. KANE, DISTRICT JUDGE. 


Tue Morse ann Bain Tevtecrarpy Case. 


Kane, J.—This case is before us on final hearing upon the plead- 
ing and proofs. 

Professor Morse, under whom the complainants hold, has three 
patents; the first dated 20th June, 1840, re-issued on the 25th Jan- 
uary, 1846, and again re-issued on the 13th June, 1848. It is called 
the Magnetic Telegraph Patent; the second, dated 11th April, 1846, 
re-issued on the 13th June, 1848, referred to as the Local Circuit 
patent; the third, dated Ist May, 1849, referred to as the Chemical 
Patent. The bill charges that the respondents have infringed all 
three of these patents; the answer denies the infringements, and 
controverts the validity of the patents. 
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I. The objections to the validity of the first patent, are stated in 
the defendants’ brief, as follows: 

‘¢]. That it does not run from the date of Morse’s French patent. 

‘¢2. That the commissioner had no authority in law to re-issue a 
second time. 

‘¢3. That the claims set out in the first re-issue are broader than 
the claims in the original patent; and the claims in the second 
re-issue broader than those of either of the former; and are not for 
the same invention.” 

1. The first of these objections founds itself upon the fact, that 
Mr. Morse had obtained a patent in France for this same invention 
twenty-two months before his patent issued here; and it asserts, that 
under the 2d proviso of the 6th section of the act of 1839, his 
American patent should in consequence have been limited to the 
term of fourteen years from the date of the French patent; and that 
being otherwise it is void. 

Mr. Morse’s application for a patent in this country was made in 
April, 1838, and was filed and acted on in the Patent Office before 
the 10th of that month; his French patent bears date the 18th of 
August following. There is therefore no room for questions, which 
were argued so elaborately, of the proper interpretation of this pro- 
viso in the 6th section of the act of 1839, and the 8th section, 2d 
clause, of the act of 1836, which was also invoked, in any possible 
bearing upon the case of Mr. Morse. 

2. The second objection to the patent is, that the act of Congress 
makes no provision for a second surrender and re-issue. 

The 13th section of the act of 1836, which provides in certain 
cases for the surrender of a defective patent, and its re-issue in an 
amended form, regards the new patent as substituted for the old one, 
with just the *‘same effect and operations in law” as if the specifi- 
cation had been filed at first inthe form which it takes in the re-issue. 
It is difficult to see why, if the original patent could be amended, 
its substitute, having all the legal attributes of the original, can not 
be amended also. 

3. We pass to the third objection, the supposed variance in the 
re-issue. 

It is not the meaning of the law, that the patentee who applies 
for a re-issue must at his peril describe and claim in his new speci- 
fication, either in words or idea, just what was described and claimed 
in his old one. His new specification must be of the same inven- 
tion, and his claim can not embrace a different subject matter from 














108 The Morse and Bain Telegraph Case. 


that which he sought to patent originally. But, unless we narrow 
down the correction which the statute contemplates, till it becomes 
a mere disclaimer, it is not possible in any case to frame a corrected 
specification which shall not be broader than the one originally filed. 
To supply a defect, to repair an insufficiency, is to add—either 
directly or by modifying or striking out a limitation—in either 
form, the effect is to amplify the proposition—in the case of a 
specification under the patent laws, it is to amplify the description 
and enlarge the claim. 

After a repeated and careful examination of the three specifica- 
tions, with their respective claims, fully aided by the acumen of 
highly ingenious counsel, the court has not found any material dif- 
ference of import between them. 

Mr. Morse’s patent of 1840, in all its changes, asserts his title to 
two distinct patentable subjects; the first, founded on the discovery 
of a new art; the second, on the invention of the means of prac- 
tising it. 

1. That he was the first to devise and practice the art of record- 
ing language, at telegraphic distances, by the dynamic force of the 
electro-magnet, or, indeed, by any agency whatever, is, to our 
minds, plain upon all the evidence. 

Mr. Morse’s patent of 1846, as re-issued in 1848, claims the 
local or independent circuit in these words: 

‘‘ The employment in a certain telegraphic circuit, of a device or 
contrivance called the Receiving Magnet, in combination with a 
short local independent circuit or circuits, each having a register and 
registering magnet, or other magnetic contrivances for registering, 
and sustaining such a relation to the registering magnet or other 
contrivances for registering, and to the length of circuit of tele- 
graphic line as will enable me to obtain, with the aid of a main 
galvanic battery and circuit, and the intervention of a local battery 
and circuit, such motion or power for registering as could not be 
obtained otherwise without the use of a much larger galvanic bat- 
tery, if at all.” 

It is beyond controversy that the Local Circuit Patent has been 
infringed upon at some of the stations of the respondents’ line; and 
it is the opinion of the court, that it is also violated whenever the 
Branch Circuit of Mr. Rogers is employed. We have not been 
able to see the asserted difference in principle between the two 
devices. Both are equally well described as Branch or as Local 
Circuits. ‘They have the same purpose; they effect it by the same 
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instrumentality, even in appearance to great degree; and they seem 
to vary only in this: that the one derives its electric fluid from a 
battery placed within a line of the main circuit; the other from a 
battery placed without it. The change may be for the better; or it 
may not: if it be, it is patentable as an improvement; but it can 
not be used without Mr. Morse’s license, until after his patent has 
expired. 

The third patent is for the Chemical Telegraph. The subject of 
it is clearly within the original patent of Mr. Morse, if we have 
correctly apprehended the legal interpretation and effect of that 
instrument. We will only say that we do not hold it to have been 
invalidated by the decision of the learned Chief Justice of the Dis- 
trict of Columbia on the question of interference. The form of the 
two machines before were not the same; and the leading principle 
of both having been already appropriated and secured by the Mag- 
netic Telegraph patent of 1840, nothing remained but form to be the 
subject of interference. 
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IN THE CUYAHOGA COUNTY COURT OF COMMON PLEAS. 
Outo v. Horace L. Brooks. 


INDICTMENT FOR MURDER~—OBSTRUCTING RAILROAD TRACK. 


On the close of the arguments of counsel on the 30th of October, 
1851, Judge Bliss, the president judge, delivered his charge to the 
jury in writing. After cautioning the jury not to suffer their judg- 
ment to be influenced, either by the shocking atrocity of the offense, 
by their feelings on the subject of capital punishment, or by the 
feelings expressed by the defendant and others that as the company 
had the benefit of their labor and supplies, it should see that they 
are paid for them, or at least that it should not pay in full the irre- 
sponsible contractors, without taking some security against their 
defrauding the builders of the road, Judge Bliss proceeded. 

The defendant is indicted under the following statute : 

Be it enacted, ete. That every person who shall wilfully and 
maliciously remove, break, displace, throw down, destroy or in any 
manner injure, any iron, wooden or other rail, etc... * * * or 
who shall wilfully and maliciously place any obstruction or obstruc- 
tions upon the rails or tracks of any such railroad, shall, on convic- 
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tion thereof, be punished by imprisonment in the penitentiary not 
exceeding three years nor less than one year: provided, however, 
that if any person shall by the commission of either of the aforesaid 
offences, occasion the death of any person or persons, the person so 
offending shall be deemed guilty of murder in the first or second 
degree, or manslaughter, according to the nature of the offense; and 
on conviction thereof shall be punished as in other cases. 

This section creates a new offense only in its first provisions. So 
far as the crimes of murder and manslaughter are concerned, they 
are left to be governed by the same rules that appertain in other 
cases. It then becomes necessary that I call your attention to the 
general and abstract character of the offenses charged, and to the 
principles which apply in all cases of murder and manslaughter. I 
will afterwards consider the facts of this particular case. 

The defendant stands charged with three offenses: 

Ist, murder in the first degree, which in general is an unlawful 
killing purposely and of premeditated malice. 

2d, murder in the second degree, which is an unlawful killing 
purposely and maliciously, but without deliberation and premedita- 
tion. 

3d, with manslaughter, which is an unlawful killing without mal- 
ice, either upon a sudden quarrel or unintentionally while the slayer 
is in commission of some unlawful act. 

The distinction you perceive between murder in the first and sec- 
ond degree, consists in the presence or absence of deliberation and 
premeditation. No specific time can be given during which the act 
must be premeditated. It may be but for a very short period. But 
there must be reflection and planning for some time, however short. 
The determination must be cool and deliberate, not formed upon a 
sudden impulse, but in the exercise of the clear reason. 

In order to constitute murder in either degree, there must, with a 
few specified exceptions, be a purpose to do the deed, a design to 
kill distinctly formed previous to or at the time of the commission 
of the offense, and the act must be done with malice. 

In the present case there is no evidence that the prisoner had any 
ill will toward the deceased or any special design against his life. 
Neither is such ill will or design necessary to constitute the crime of 
murder. If one person attacks another with intent to murder, and 
by mistake or accident kills a third person, the crime is as complete 
as though the intent had been carried out. The depravity or malice 
is the same, the design to kill the same, and the crime the same. 
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So if a person shall wantonly perpetrate an act which shall greatly 
endanger life, though of whom he knows not, knowing and reckless 
of its consequences, and death results, it is murder. The malice is 
greater if possible than though directed against some particular per- 
son, and the design is inferred from the fact. Men are presumed to 
know the natural and necessary or probable consequence of their 
acts, and it is a presumption of common sense that they design what 
they know will follow. 

The most common illustration given in the books is the case of a 
man who wantonly shoots into a crowd, or throws timber or brick 
from a building upon the heads of passers by without any ill will or 
design against any particular person. 

By the law of England a man may be convicted of murder under 
some circumstances without any intention to kill. Sir M. Foster, 
as quoted by Roscoe, says, ‘‘if an action unlawful in itself be done 
deliberately and with intention of mischief or great bodily harm to 
particular individuals, or of mischief indiscriminately, fall where it 
may, and death ensues against or beside the original intentions of 
the party it will be murder.”” Foster, 261, Roscoe, p. 653. 

In illustration of this, Roscoe quotes further, ‘if a person rides a 
horse known to be used to kick, amongst a multitude of people, 
although he only means to divert himself, and death ensues in con- 
sequence, he will, it is said, be guilty of murder.” Page 654. 

But the law of Ohio goes not to that extent. The statute which 
defines all crimes, dispenses with the guilty purpose only in the 
instances mentioned in the first section of the act of March 7, 1835, 
‘‘that if any person shall purposely,” etc., ‘‘or in perpetration or 
attempt to perpetrate any rape, arson, robbery or burglary, or by 
administering poison or causing the same to be done, shall kill 
another, every such person shall be deemed guilty of murder,” etc. 

In all other cases where death results from unlawful and mischiev- 
ous acts, there must be a purpose, an intention to kill, or there is no 
murder. This does by no means conflict with the instances just 
given, where men are held responsible for the fatal consequences of 
their wanton acts. Though murder can not exist without the pur- 
pose to kill, yet that purpose is justly presumed from acts that would 
necessarily or naturally destroy life. This presumption is not an 
irresistible and conclusive one, which can not be rebutted, but an 
inference of reason and experience, which may be modified or 
entirely destroyed by circumstances. 

I have said that malice is an essential ingredient of the crime of 
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murder. The legal signification of the term is not the common one. 
Malice is not hatred or envy, though it frequently includes both. 
It is not anger merely, for passion sometimes rebuts the presumption 
of malice. It is depravity—it is wickedness of heart, loving mis- 
chief, and usually cool and capable of calculation and purpose. 
Though malice be thus essential, it is not necessary expressly to 
prove it. It will ordinarily be inferred from any killing from a 
formed design without lawful authority, or sufficient provocation or 
excuse. 

Manslaughter may be an intentional and unlawful killing without 
malice, upon sudden heat, or an unintentional destruction of life 
while the slayer is in the commission of some unlawful act, other 
than rape, arson, robbery or burglary. The distinction then between 
it and murder is, in the one case, the absence of malice, and in the 
other the absence of the intention to kill. 

In bringing your attention to this particular case you will find that 
it resolves itself into three general inquiries: — 1st. Was the death 
of Westland occasioned by wilfully and maliciously placing the 
obstruction upon the railroad track? 2d. Was it placed there by 
the defendant? and 3d. If so, of which of the offenses charged is 
he guilty? 

Ist. Upon the first inquiry you will probably experience little dif- 
ficulty. Onthe 7th of May last, about half-past eight o’clock in the 
evening, a three inch, eight foot oak plank was found placed, one 
end against a tie under the projecting end of a plank crossing; the 
plank resting on the next tie, so as to project the other end about 
two and a half feet above the track, toward the approaching train. 
The end of the plank struck the engine under where the deceased 
was standing, threw him out forward on the track, when he was run 
over and instantly killed. A plank could not be placed in the posi- 
tion in which the one in question was found with other than an evil 
intention, and that the death of the deceased was occasioned by it 
being so placed you will doubtless find clearly established. 

2d. The second is the main inquiry inthe case. Did the defend- 
ant place the plank in the position where found? The evidence 
relied upon by the State to establish the affirmative is entirely cir- 
cumstantial. I need not say to men of your observation and expe- 
rience that circumstantial testimony may be of the most satisfactory 
character, that it may with more certainty demonstrate a fact than 
the oath of an eye witness. But the investigation of this class of 
testimony requires more time, more patience, the most perfect cool- 
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ness, and minds of a thoroughly practical and somewhat logical 
character. 

The circumstances themselves must be clearly proven; they must 
all point in the same direction, and together must be irreconcilable 
with any other reasonable hypothesis. The inference which they 
compel, should not be that the defendant might have done the deed, 
but that he actually did do it. In arriving at the conclusion we but 
apply the well known principles of inductive logic. Indeed, the 
whole administration of law is but the application of the principles 
of justice under the direction of the reason to the relations of men. 

What then are the circumstances relied upon by the prosecution 
to establish this fact against the defendant? 

While for convenience of deliberation I will group them under 
three general heads, I shall not attempt to show how each bears 
upon the question, or recapitulate the testimony relied upon as estab- 
lishing them. In thus commenting on testimony there is always 
danger, without great care, of trenching upon the proper province of 
the jury. I will therefore recapitulate these circumstances, leaving 
the evidence establishing and rebutting them to be applied by you, 
and the conclusions to be drawn from them, if you find them estab- 
lished, to the deductions of your own reason. 

Ist. To identify the defendant as the one who put the plank upon 
the track, the State relies first upon his threats and his continued 
depredations upon the road. 

Upon the testimony introduced to sustain this point, the defendant 
by his counsel has asked us to charge as follows: 

‘¢ That no testimony in reference to the cutting of the derrick, or 
the putting of the tie on the track, 22d February, or the rail on 5th 
March, or burning of wheelbarrows} or concerning any other act of 
defendant against R. R., Perine, or Chamberlain & Co., can be 
taken into consideration in determining the fact that defendant put 
the obstruction on the track on the 7th May when Westland was 
killed. That the fact of his putting the obstruction on the track the 
7th May, must be found by independent testimony, and until this 
fact is found by other testimony, the jury can not consider the other 
testimony at all. 

‘‘ This testimony is only to be considered to determine the degree 
of the offense, that is the malice with which it may have been com- 
mitted, after by other testimony it is shown that defendant put the 
obstruction on the track the 7th May.” 


With this request we can not comply. Whoever placed the ob- 
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struction on the track, must have entertained feelings of deep hos- 
tility te the road or the R. R. Company. The act could not have 
been dictated by ill feelings toward the deceased or toward any one 
in his company, for the circumstances were such that it could not 
have been known that he or they were at that time passing over the 
road. It becomes important then to inquire whether the person to 
whom other circumstances point, entertained those feelings. That 
knowledge will supply the motive, an important link in a chain of 
circumstantial testimony. Whatever may be the diverse theories of 
speculative philosophy, we know that practically men do not act 
without a motive, and when circumstances unequivocally point to a 
particular person as the perpetrator of an offense, we still hesitate in 
believing him guilty, until we find some inducement, some motive 
to prompt the act. 

The testimony showing the hostile feelings of the defendant and 
his continued acts of hostility toward the road, are to be considered 
by you, as well to show that he is the person who placed the ob- 
struction on the track, as the malice which prompted the act. Alone 
such testimony would be entitled to no weight. The commission 
of the offense must be clearly shown by other testimony; circum- 
stances must point to the defendant as the guilty person, and then 
you may consider his acts and declarations, though they do not per- 
tain to the specific offense charged, so far as they indicate a feeling 
that will supply a motive for the deed, or show a continued purpose 
to do it. 

In order to meet the testimony under this head, the defendant has 
sought to show that others than himself in the same neighborhood 
had made similar threats; that the feelings of a large number of 
people were, for supposed delinquencies of the principal contractors, 
strongly excited against the road. This testimony you are to con- 
sider, and seriously inquire whether there is any probability that the 
offense was committed by any one other than the defendant, or 
whether these as well as other circumstances point equally to others 
as to him. 

The defendant has also sought to impeach the principal witness 
brought by the State, to show his various depredations on the road. 
It is for you to judge whether he has succeeded in that attempt. If 
from the manner of the witness, from the motive influencing his 
testimony, or from want of character for truth among his neighbors, 
you deem him not a credible person, you will receive his testimony 
under the rules that ordinarily apply to an impeached witness. Such 
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testimony is not to be rejected entirely, still it is always deemed 
unsafe to find any fact upon that alone. There is no different rule 
prevailing in the case of a witness, than the one we naturally observe 
in our ordinary intercourse with mankind. We do not act upon 
information alone of a man notoriously unreliable. Yet such a 
person may tell us the truth, and if his story is corroborated in whole 
or in part by others, we believe it and act upon it. If then you find 
that Harrington Brooks is successfully impeached, you will inquire 
how far he is corroborated by the other witnesses, and if you find 
him unsustained, his testimony ought to be rejected. But if you 
find him sustained, receive it, if you believe it true. 

2. The prosecution relies secondly upon the recent tracks of the 
defendant, found in the first ground that could receive an impression, 
running ina line from the point of collision to his house, or the 
usual road to his house. Connected with this, and only important 
in that connection, is the conduct of defendant’s dog. He is repre- 
sented as coming along the road from toward the defendant’s cross- 
ing to the point of collision, as if scenting a track; that he smelled 
about in different places at and near where the obstruction was 
placed, and without noticing any that were standing around, started 
in a direct line, still appearing to follow a track, across the meadow 
toward the bank of the creek by the butternut trees, and disappeared. 
This was in the evening, and a short time after the collision, and 
but little longer after the plank must have been placed in the road. 
Early in the morning search was made for tracks, and, as is claimed, 
those of the defendant were found in the dry and sandy bed of the 
creek, running as before mentioned, and commencing at the point on 
the bank where or toward which the dog had disappeared. The 
tracks of the dog are also found in and near the tracks claimed to be 
the defendant’s, and running along them in the same direction. 
Firstly under this head you will decide whether these tracks were 
recent and actually made by the prisoner. Upon this point much 
time has been consumed, both in the examination of witnesses and 
in the argument. I can add nothing that will aid an intelligent con- 
clusion. You must be satisfied that they were made on the night 
of the collision and by the defendant. If the testimony fails to 
convince you of those facts, the conduct of the dog is of no import- 
ance whatever. That he was scenting some track upon the road 
and from it, is probable, but that it was his master’s, will not be 
presumed in the absence of proof. If, however, you find it clearly 
established that these tracks were the defendant’s, and that they were 
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fresh when discovered, not only do they afford, unexplained, a strong 
circumstance against him, but they give some consequence to the 
conduct of the dog. 

3. The State also relies upon the conduct of the prisoner subse- 
quent to the offense. His absenting himself while the other neigh- 
bors gathered around the melancholy scene, though he was within 
sight and hearing, his declarations of ignorance the next morning at 
the plank road gate, at the court house, and to Mr. Adams, and the 
conflicting character of those declarations, are all circumstances to 
be considered by you in arriving at a conclusion. 

The fact that the prisoner was near the scene of the disaster can 
hardly be called a circumstance against him, as that was his home. 
He was properly there, and no inference from that fact can be 
drawn. Still the location of his residence with that of others is a 
matter for consideration with reference to the time that elapsed after 
the approach of the train was announced by the whistle. The 
offense must have been committed by some one who either resided, 
or for the time being was lying near the place. 

I have thus grouped the various circumstances, relied upon to 
establish the principal fact charged. If I have omitted any, your 
memory will supply them. 

Bring then these circumstances to the test heretofore laid down. 
Are they clearly proven? Such.as are not, reject, and retain only 
those thus established. Do these circumstances all point to the 
defendant? Any of them which apply to others as well as him, or 
that do not tend to connect him with the act, are also to be rejected. 
Having thus sifted them, take them, or those that remain, together, 
and what is their language? Do they point with a moral, a reason- 
able certainty to the defendant, and make him the guilty man? Can 
you reconcile them with any other rational supposition? If you 
can, you are bound to do so. But if in the exercise of your cool 
reason, you find it impossible to reconcile these circumstances with 
any other conclusion, than that this plank was placed upon the track 
by the defendant, you are bound to find that fact against him. Do 
they prove that the prisoner did the deed? Do they prove nothing 
else? The caution you are bound to exercise, does not authorise 
the suspension of common sense, by the creation of fanciful 
doubts; it does not require you to ask whether by some possibility 
the natural inference from the facts, may be an incorrect one; but it 
requires you to apply, rather than reject, the rules of reason and 
experience. 
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If you shall fail to find this main fact for the State, your duties 
will end, and you may acquit the prisoner. 

But if on the other hand you find this fact against the defendant, 
there remains another and most weighty question to pass upon. Of 
what offense do you find him guilty? Is it murder in the first 
degree, murder in the second degree, or manslaughter? 

We have given you the characteristics of each offense and the 
distinction between them. You have seen that in order to constitute 
murder in the first degree so far as this case is concerned, there must 
be deliberation and premeditation; that in order to constitute murder 
in either degree there must be malice, and unless the death occur in 
the perpetration of a rape, arson, robbery or burglary, there must 
exist a design to kill, and that manslaughter, so far as the facts of 
this case can require you to consider it, is an unintentional killing 
while the slayer is in the commission of some unlawful act. If you 
shall find that the plank was placed in its position upon the track, 
by the defendant for malicious ends, and shall not find that so 
placing it endangered the lives of those who pass upon the road, 
though death ensue, he is guilty of manslaughter only. And if you 
shall find that the position in which he put the plank was such as 
greatly to endanger life, if you shall further be of opinion, that the 
defendant was so destitute of reason, as actually to suppose that life 
was not endangered, and directed his malice against property only, 
he is guilty of manslaughter. 

The considerations connected with this branch of the case are of 
too painful suggestion to be dwelt upon unnecessarily. If your 
convictions require you to approach it, you will bring to its decision 
all the wisdom, all the firmness, and all the tenderness that belongs 
to prudent and just men. 

The defendant is in your hands. You, alone, are judges of the 
facts; you, alone, can apply the law. Act, as we doubt not you 
will, in full view of your obligations to the public, of your duties 
to the prisoner. They can never come in conflict. 

If you shall find for the prisoner, return a general verdict of not 
guilty. If you find against him, be specific in your verdict as to 
the grade of the offense. 


After having been out about five hours, the jury came into court, 
with a verdict of guilty of murder in the second degree. 
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IMPRISONMENT FOR DEBT.—A LEGAL FICTION. 


Haprenine the other day to be reading, for the fourth or fifth 
time, Scott’s admirable novel, “‘ The Antiquary”, we met with the 
following curious explanation of the theory of Imprisonment for 
Debt in Scotland. Substitute “The State”? for “The King,” and 
it will be equally applicable here. 

‘You speak like a fool,” said the Antiquary. ‘‘ Nephew, it is a 
remarkable thing, that in this happy country no man can be legally 
imprisoned for debt.”’ 

‘Indeed, sir?’’ said M’Intyre; ‘I never knew that before—that 
part of our law would suit some of our mess well.” 

‘And if they are na confined for debt,”? said Ochiltree, ‘‘ what 
is*t that tempts sae mony puir creatures to bide in the tolbooth 0’ 
Fairport yonder ?—they a’ say they were put there by their credit- 
ors. Odd! they maun like it better than I do if they ’re there 0’ 
free will.” 

‘‘ A very natural observation, Edie, and many of your betters 
would make the same, but it is founded entirely upon ignorance of 
the feudal system. Hector, be so good as to attend, unless you are 
looking out for another Ahem! (Hector compelled himself to 
give attention at this hint.) And you, Edié, it may be useful to 
you, rerum cognoscere causas. ‘The nature and origin of warrant 
for caption is a thing haud alienum a Scevoloe studiis. You must 
know then once more, that nobody can be arrested in Scotland for 
debt.” 

‘‘T hae na muckle concern wi’ that, Monkbarns,”’ said the old 
man, ‘‘for naebody wad trust a bodle to a gaberlunzie.”’ 

‘“<T pr’y thee peace, man. As a compulsitor, therefore, of pay- 
ment,—that being a thing to which no debtor is naturally inclined, 
as have too much reason to warrant from the experience I have had 
with my own,—we had first the letters of four forms, a sort of gentle 
invitation, by which our sovereign lord the king, interesting himself 
as a monarch should, in the regulation of his subjects’ private affairs, 
at first by mild exhortation, and afterwards by letters of more strict 
enjoinment and more hard compulsion What do you see extra- 
ordinary about that bird, Hector?—It’s but a seamaw.”’ 

‘Tt ’s a pictarnie, sir,” said Edie. 

‘‘ Well, and what if it were—what does that signify at present? 
But I see you’re impatient; so I will waive the letters of four forms, 
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and come to the modern process of diligence. You suppose, now, 
a man’s committed to prison because he can not pay his debt? 
Quite otherwise; the truth is, the king is so good as to interfere at 
the request of the creditor, and to send the debtor his royal com- 
mand to do him justice within a certain time—fifteen days, or six, 
as the case may be. Well, the man resists and disobeys. What 
follows? Why, that he be lawfully and rightfully declared a rebel 
to our gracious sovereign, whose command he has disobeyed, and 
that by three blasts of a horn at the market-place of Edinburgh, the 
metropolis of Scotland. And he is then legally imprisoned, not on 
account of any civil debt, but because of his ungrateful contempt of 
the royal mandate. What say you to that, Hector?— There ’s 
something you never knew before.” 

‘‘ No, uncle: but, I own, if I wanted money to pay my debts, I 
would rather thank the king to send me some, than to declare me a 
rebel for not doing what I could not do.” 

‘< Your education has not led you to consider these things,”’ replied 
his uncle; “‘you are incapable of estimating the elegance of the 
legal fiction, and the manner in which it reconciles that duress, 
which, for the protection of commerce, it has been found necessary 
to extend towards refractory debtors, with the most scrupulous atten- 
tion to the liberty of the subject.” 

*‘T don’t, sir,”? answered the unenlightened Hector; “but if a 
man must pay his debt or go to jail, it signifies but little whether he 
goes as a debtor or rebel, I should think. But you say this com- 
mand of the king’s gives a license of so many days. Now, egad, 
were I in the scrape, I would beat a march, and leave the king and 
the creditor to settle it among themselves before they came to ex- 
tremities.”’ 

“<So wad I,”’ said Edie; ‘‘I wad gie them leg-bail to a certainty.” 

‘“‘ True,” replied Monkbarns; ‘‘ but those whom the law suspects 
of being willing to abide her formal visit, she proceeds with by 
means of a shorter and more unceremonious call, as dealing with 
persons on whom patience and favor would be utterly thrown away.” 


Norre.—The doctrine of Monkbarns on the origin of imprisonment for civil debt in 
Scotland, may appear somewhat whimsical, but was referred to, and admitted to be 
correct, by the Bench of the Supreme Scottish Court, on 5th December, 1828, in the 
case of Thom v. Black. In fact, the Scottish is in this particular more jealous of the 
personal liberty of the subject than any other code in Europe. 
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Reports or Cases ARGUED AND DETERMINED IN THE SUPREME 
Jupicran Courr or Massacuusetrts. By Luruer S. Cusn- 
inc. Volume III. Boston: Charles C. Little and James 
Brown. 1851. 


Reports or Cases ARGUED AND DETERMINED IN THE SvuRRO- 
GAtre’s Court or THE County or New York. By Avexan- 
W. Braprorp, Surrogate. New York: John S. Voorhies, law 


bookseller and publisher, 20 Nassau street. M.DCCC.LI. 
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Reports or Casks ARGUED AND DETERMINED IN THE SUPREME 
Jupician Court or Massacuusetts. By Turron Mercatr. 


i Volume XIII. Boston: Charles C. Little and James Brown. 
i 1851. 


Serect Cases, ARGUED AND DETERMINED IN THE CourT oF 
Common Pueas or THE First Jupiciat District or PEnn- 
SYLVANIA, FROM 1841 ro 1850. Reported by A. V. Parsons, 
one of the Judges of the Court. Vol. 1. Philadelphia: T. & 
J. W. Johnson, law booksellers and publishers. 1851. 











1. Account. 26. Evidence. 

2. Action. 27. Executcrs. 

3. Action on the Case. 28. Fraud, see § 55. 

4, Advancement. 29. Good-will. 

5. Agent (71.)* 30. Guaranty (74.) 

6. Assets. 31. Heirs. 

7. Assumpsit. 32. Indictment. 

8. Attorney. 33. Infant. 

9. Bail. 34. Injunction (75.) 

10. Bequest. 35. Insurance (75.) 

11. Bill in Equity. 36. Jurisdiction (76.) 
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* The figures following the title refer to the pages of this volume, on the same 
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24. Drunkenness. 48, Proximate Cause. 
25. Equity. 49. Railroad Corporation (81.) 


1. Account.—A bill may be filed by one partner against another 
for an account to be taken of their partnership dealings, although 
there is no dissolution, and none is prayed for, nor intention to dis- 
solve the partnership. Ina bill for an account, it is not necessary 
that it should contain an offer on the part of the plaintiff to pay the 


balance, if found against him. Hudson v. Barrett, Parson’s Select 
Cases, 418. 


2. Action.—An action can not be maintained on a bond, which 
is executed, neither from necessity nor charity, on the Lord’s day. 
Pattee v. Greely, 13 Metcalf, 284. 


3. AcTION oN THE CAsE.—The defendants’ servant, instead of 
placing his master’s truck in the yard provided for it, where he had 
been directed to leave it on the termination of his day’s work, left 
it standing by the sidewalk in a public street, which was twenty-six 
feet in width between the curbstones, with the shafts shoved up or 
supported in the customary manner by a plank: at the same time, 
on the other side of the street, and nearly opposite to the defendants’ 
truck, a loaded truck, with the horses attached thereto, not belonging 
to the defendant, had been temporarily left and was then standing, 
at the distance of from four to six feet from the curbstone on that 
side, leaving a sufficient space between the two trucks for a third to 
pass between them. While the two were thus standing, the driver 
of a third truck not belonging to the defendant attempted to pass 
between them, and, in so doing, conducted himself with ordinary 
prudence and reasonable care, and exercised a sound discretion in 
determining whether the attempt could be made with safety to per- 
sons lawfully using the street, but, notwithstanding, drove his truck 
against the defendants’, and in consequence of the collision the 
shafts of the latter were thrown from the plank on which they were 
supported, and at the same time whirled round on the sidewalk, on 
which the plaintiff was then passing, and struck and knocked her 
down and broke her leg: It was held, that the defendant was liable 
in an action on the case, for the injury sustained by the plaintiff. 
Powell v. Deveney, 3 Cushing, 300. 


4. Apvancement.—When a father gives a legacy to a child, it 
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coming from a father must be considered as a portion, though it is 
not so described in the will; and if afterwards a portion is advanced 
to that child, though there may be a slight difference in the amount, 
it will be an advancement and an ademption of the legacy. This 
rule applies equally where the testator has placed himself in loco 
parentis. Gill’s Estate, Parson’s Cases, 141. 


5. Acenr.—An agent is responsible to his principal for all loss 
or damage accruing to the principal for his omissions, commissions, 
or torts; and is bound to make him a full indemnity. 


As a general rule, a principal holds out his agent as competent 
and fit to be trusted; and thereby in effect warrants his fidelity and 
good conduct in all matters of the agency. 


Generally the acceptance of the office of agent implies an obliga- 
tion to keep the principal indemnified from all unauthorized acts 
committed under color of the agency. 


In order to bind a principal upon a contract made by an agent, 
the contract must be within the authority committed to the agent; 
and the authority strictly followed. Bank of Kentucky v. Schuyl- 
kill Bank, Parson’s Select Cases, 246. 


6. Assers.—It seems that by the sale of mortgaged premises on 
foreclosure, the interest of the owner of the equity of redemption, 
in regard to surplus moneys, is converted into personal estate, and if 
the owner die, the money must be distributed as personal estate 
among his legatees and next of kin. Sweezyv. Willis, 1 Bradford’s 
Reports, 495. 


7. Assumpsit.— When a party makes a special agreement to do 
certain work within a fixed time, and fails to do it in the manner 
and within the time agreed, yet if he acts in good faith, and the 
other party receives a benefit from the work which is done, the law 
implies a promise by him to pay such sum therefor as the benefit 
which he receives is reasonably worth to him, and he is liable for 
such sum, in an action of indebitatus assumpsit. Snow v. Inhab- 
ttants of Ware, 13 Metcalf, 42. 


8. Arrorney.—When a sworn attorney of the court enters his 
appearance for a party, the party is bound by any admissions made 
by him in writing, though out of court, concerning the facts in the 
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cause, until the appearance is withdrawn, or the party revokes the 
attorney’s authority, and gives notice of the revocation. Until the 
appearance is withdrawn, or the authority revoked and the revoca- 
tion notified, the party can not give evidence, on the trial of the 
cause, that the attorney had no authority in fact. Lewis v. Sum- 
ner, 13 Metcalf, 269. 


An attorney has no authority, by virtue merely of his retainer to 
prosecute or defend a suit, to release a claim of his client on a third 
person, for the purpose of making such person a competent witness 
for his client. Shores v. Coswell, 13 Metcalf, 413. 


When an attorney does an act beyond the scope of his power, it 
is void as between appointee and principal. One need not deal with 
an attorney unless he chooses, but if he does he is bound to inspect 
the power, and becoming acquainted with it, must, at his peril, see 
that the attorney does not transgress the prescribed boundary when 
acting under it. Bank of Kentucky v. Schuylkill Bank, Parson’s 
Select Cases, 246. 


Contracts are to be performed according to the law of the place 
where they are made. When a minor has not reached the age of 
majority in the country where he or she is domiciled, the minor can 
not execute a power of attorney to do acts in a State or country 
where, by the laws of that State, a minor obtains his majority at an 
earlier age. Kohne’s Estate, Parson’s Select Cases, 412. 


9. Bait—In Criminal Case.—The surety in a recognizance in 
a criminal case, after a forfeiture of the recognizance by a default 
of the principal and surety entered of record, has no right to surren- 
der the principal in order to exonerate himself from liability, or 
consequently, to arrest and detain the principal for that purpose. 
Commonwealth v. Johnson, 3 Cushing, 454. 


10. Bequest.—The point which determines the vesting or lapsing 
of a legacy given in future, is, not whether time is annexed to the 


gift, but whether time is annexed to the substance of the gift, that 
is, whether the testator has intended it as a condition precedent, 


that the legatee should survive the time appointed. 

The mere circumstance that the gift is future, does not make time 
of the substance of the gift. That question is determined from the 
intention as gathered from the whole will, and not by particular ex- 
pressions. Van Wick v. Bloodgood, 1 Bradford’s Reports, 154. 
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If a legatee upon condition accept a legacy, and enter into pos- 
session, he must perform the condition, however burdensome. He 
is not bound to make the election whether or not to take the bequest, 
until the condition and value of the gift can be reasonably ascer- 
tained. A mere design or intention to accept will not conclude him, 
or prevent a retraction, if he was ignorant of the real state of the 
legacy, and the extent of the charges upon it. Wheeler v. Lester, 
1 Bradford’s Reports, 293. 


11. Bitt 1x Equiry.—Where there is a plea to a bill in equity, 
and an answer in support of the plea, no question can be raised by 
the answer, which is not raised by the plea. Andrews v. Brown, 
3 Cushing, 130. 

The defendant in a bill in equity is not required to answer matters 
of recital, unless specially interrogated thereto; and if he volunteers 
to answer such matters in part, he is not thereby bound to answer 
the whole. Newhall v. Hobbs, 274. 


12. Birt or Lapina.—A bill of lading, signed “A. B. for the 
master,” is admissible in evidence, if A. B. had authority so to sign, 
although his authority does not appear on the bill; and his testimony, 
if believed, is sufficient proof of such authority. Putnam v. Til- 
lotson, 13 Metcalf, 517. 


13. Comiry.—By the comity of nations, foreign corporations are 
permitted to make contracts within their jurisdictions, when they are 
not contrary to the known policy of the State, or injurious to its 
interests. It is nothing more than the admission of the existence of 
an artificial person, created by the laws of another State, clothed 
with the power of making certain contracts. 

When the tribunals of the State creating a corporation have adju- 
dicated on the extent of the franchises possessed by such corpora- 
tion, a spirit of comity requires that such adjudication should con- 
clude the question of the amount of its charter privileges in a foreign 
forum, when it is a suitor. It belongs to the government by which 
it was created to judge its powers and determine when it has for- 
feited its chartered privileges; and it is not for a foreign court col- 
laterally to decide upon the question of misuser, or the forfeiture of 
its chartered rights, no more than to decide upon the validity of any 
other local law of that State. Bank of Kentucky v. Sckuylkill 
Bank, Parson’s Select Cases, 226. 
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14. Conrracts.—A corporation can make no contracts and do no 
acts within or without the State which creates it, except such as are 
authorized by its charter; and those acts must be done by such offi- 
cers and agents, and in such manner as the charter authorizes. 

A corporation, being a mere creature of the law, possesses only 
those faculties which are imparted to it by the charter of its creation, 
either expressly or impliedly, as necessary to its existence. Implied 
are, however, as much granted as express powers. Ifa banking or other 
corporation could do no act except such as is in terms prescribed in 
its charter, its movements, for all practical purposes, would not last 
aday. By the grant of a bank or other charter, all the incidental 
and necessary faculties required to carry the expressly granted pow- 
ers into effect, are implied. 

A corporation is altogether distinct from its directors. They are 
its statute agents; and as such can not exceed the authority granted 
by the charter. Bank of Kentucky v. Schuylkill Bank, Parsons’ 
Select Cases, 235. 

According to judicial decisions in New York, it is settled, that, 
when the day of the performance of a contract, upon which days of 
grace are not allowed, falls on Sunday, that day is not to be counted, 
and the contract may be performed on the next Monday. Stebbins 
v. Leowolf, 3 Cushing, 137. 

A proposition in writing to sell land, at a certain price, if taken 
within thirty days, is a continuing offer, which may be retracted at 
any time; but if, not being retracted, it is accepted within the time, 
such offer and acceptance constitute a valid contract, the specific 
performance of which may be enforced by a bill inequity. Boston 
and M. Railroad v. Bartlett, 3 Cushing, 224. 


15. Constenor anp Consicnex.—Where one consigns goods 
and receives an advance thereon of money from the consignee, his 
control over them has terminated, so that he can impose no new 
terms upon the consignee under such circumstances, who must be 
regarded as quasi a purchaser. The consignee who thus makes ad- 
vances is bound no further to the consignor, than to use all due and 
proper diligence, skill, and attention in selling the goods at the best 
rates the market affords, in the manner required by the established 
usages of trade. 

Where an invoice of merchandise is consigned, in which the 
prices are carried out, it is only to be regarded as instructions to the 
consignees of the estimated value of the property by the consignor ; 
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2 but does not interdict him from selling at the ordinary and usual 
a market rates, although less than the invoice prices. 
: The consignment of goods on which advances are made, involves 
the right in the consignee to sell in the usual and accustomed man- 
ner, to close the transaction and reimburse himself for the advances. 
Where one has consigned goods to his factor and received ad- 
vances thereon, he cannot withdraw them, without the payment or 
an offer to pay, not only the amount of advances, but the commis- 
sions the factor would have been entitled to receive if the sale had 
been effected. Smedley v. Williams, Parsons’ Select Cases, 366. 
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16. Corroration.—When neither the charter of a corporation, 
nor any general statute, imposes on the individual members a lia- 
bility to pay its debts, such liability can not be imposed by a by-law 
of the corporation. Andover v. Flint, 13 Metcalf, 539. 












18. Covenant.—The grantee of land with warranty, who has 
conveyed all his interest therein with warranty, can not maintain an 
action against his grantor, for a breach of the warranty subsequently 
occurring, unless he is compelled to pay damages on his own cove- 
nant of warranty, or obtains a release of the same from his grantee. 
Wheeler v. Sohier, 3 Cushing, 219. 

Where the grantor, in a deed containing a covenant of seizin, 
proves not to be seized of part of the land purported to be conveyed, 
the measure of damages is such proportion of the purchase money 
as the value of the land of which the grantor is not seized bears to 
the value of the whole land. Cornell v. Jackson, 3 Cushing, 506. 

If the grantor, ina deed containing covenants of warranty and 
seizin, after the execution of the deed, recovers land included in it 
of which he was not in fact seized at the time of making the deed, 
it will go to reduce the damages pro tanto, in an action for a breach 
of the covenant of seizin. Cornell v. Jackson, 3 Cushing, 506. 

Covenant—Running with the land.—A covenant for quiet 
enjoyment, in a lease for years, being a covenant in futuro, is a 
covenant running with the land, and will pass with it to any person, 
as assignee in law, who becomes legally possessed of the term. 

The assignee of a covenant running with the land can not main- 
tain an action for a breach thereof accruing before the assignment, 
such breach being a chose in action not running with the land. 
Shelton v. Codman, 3 Cushing, 318. 

A covenant by the lessee, in a lease under seal, to pay all costs, 
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charges and expenses, except the yearly taxes, is a covenant running 
with the land, and binding on an assignee. Torrey v. Wallis, 3 
Cushing, 442. 


19. Damaces.—See Railroad Corporation. 


20. Depication.—Where acts are done by the owners of land, 
which manifest an intention on their part.to dedicate it to the public 
as a highway, acts of appropriating money or labor to the making 
or repair of such way, by the town or city within which it is situ- 
ated, manifest an intention on the part of such city or town to accept 
the dedications, and render the place so dedicated a complete high- 
way, the obstruction of which is a public nuisance. 

The dedication of a highway to the public is to be proved, not 
by deed, but by matter in pais, consisting of the acts and accom- 
panying declarations of the owners of the land alleged to be dedi- 
cated 

One who has sold and conveyed land, and at the same time taken a 
conveyance of it to himself, by way of mortgage, which is after- 
wards foreclosed, is to be deemed the owner so far as relates to a 
dedication thereof to the public as a highway, notwithstanding such 
conveyance. Wright v. Tukey, 3 Cushing, 290. 


21. Devise.—A devise to M. and E., with a directien that the 
income ‘ be equally divided between them until the youngest arrive 
at lawful age, when the same may be sold, and the proceeds divided 
equally between them ; and in the case of the death of either, leaving 
no heirs, the one surviving to have the share of the one so dying” — 
Held that the word heirs was used in the sense of issue, and that 
the right of survivorship must be referred to the contingency of 
death without issue, previous to the period appointed for division 
and distribution. Pinckney v. Pinckney, 1 Bradford’s Reports, 
269. 


22. Divorce.—That cruelty within our State which entitles a 
wife to a divorce from her husband, is actual personal violence, or 
the reasonable apprehension of it; or such a course of treatment as 
endangers her life or health, and renders cohabitation unsafe; and 
the latter may exist without the former. 

Mere austerity of temper, petulance of manner, rudeness of lan- 
guage, even occasional sallies of passion, if they do not threaten 
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bodily harm, do not amount to legal cruelty ; but if they do threaten 
bodily harm, they amount to legal cruelty. Butler v. Butler, Par- 
son’s Select Cases, 342. 


23. Domicit.— Whether the deceased died intestate must be de- 
| termined by the law of the place where he was domiciled: and the 
4 same law governs the validity of the will, even though it has not been 
Bi executed in conformity to the law of the place where it was made. 

i It is therefore customary, upon the production of an exemplified 
a copy of the Probate granted by the proper Court in the country 

4 where the decedent was domiciled, for the Probate Court in other 
‘ : countries, to follow the original grant, in decreeing its own Probate. 
| Isham v. Gibbons, 1 Bradford’s Surrogate Reports, 69. 

The acts of a person done in the place of his domicil in regard 
to property situated therein, which are to be judged by the laws of 
that place, will not be permitted to have any legal effect elsewhere, 


ok other than what they have at the place of the domicil. 
Personal property always follows the situs of the owner. Kohne’s 
a Estate, Parson’s Select Cases, 411. 
ey. . 24. Drunxenness.—Drunkenness rests on the same footing with 


insanity, when the extent of the drunkenness is such as to induce 
the deprivation of reason and understanding, showing the absence 
of any serious, deliberate intent. 

Extreme intoxication, such as deprives a man of his reason, even at 
law, will invalidate a deed obtained from him while in that condition. 

Drunkenness, when it goes so far as absolutely to destroy the 
reason, renders a person in this state, so long as it continues, inca- 
pable of contracting, since it renders him incapable of consent. 

Where the continuous and excessive use of intoxicating drinks 
has so far destroyed the intellectual faculties as to impair all the 
powers of judgment, memory, and reflection, leaving, after the stim- 
i ulant has passed away, the mind a confused wreck, his contract will 
i be held to be void. Clifton v. Davis, Parson’s Select Cases, 36. 
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25. Equiry.—The good-will of a mercantile or literary estab- 
q lishment seems to form a part of the common stock, and either 
partner may insist upon a sale, as the best criterion of the value of 
; the property. 

if If a surviving partner continues the business of the firm, with the 
capital of the joint estate, he is bound to account for the accruing 
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profits made during the continuation of the business. Holden v. 
M’ Makin, Parson’s Select Cases, 292, 297. 

It is a general rule that Courts of Equity will not entertain juris- 
diction for the specific execution of agreements, respecting things 
merely personal in their nature. Yet this rule is limited to cases 
where a compensation in damages, furnishes a complete and satis- 
factory remedy. But in cases whese there exists an entire uncer- 
tainty in any calculation of the damage for the breach of a personal 
contract, or the measure of damages is purely conjectural, equity will 
entertain the case. In such a case, the remedy at law is inadquate 
and inefficient. Palmer v. Graham, Parson’s Select Cases, 476. 


26. Evipence.—The declaration of a person who is wounded 
and bleeding, that the defendant has stabbed her, made immediately 
after the occurrence, though with such an interval of time as to 
allow her to go from her own room up stairs into another room, is 
admissible in evidence, after her death, as a part of the resgeste. 
Commonwealth v. M’ Pike, 3 Cushing, 181. 

A lease for years contained a covenant on the part of the lessee, 
not to assign the lease, nor underlet the whole or any part of the 
premises, without the previous consent of the lessor in writing. 
The lessor gave his consent in writing, that the lessee might wnder- 
let the premises: the lessee afterwards made an assignment of the 
residue of the term to the plaintiff, who thereupon took possession 
of and occupied the premises, until he was ousted by the lessor; 
and then brought his action of covenant against the latter, for a 
breach of the covenant for quiet enjoyment contained in the lease: 
it being in evidence, that after the assignment, and before the evic- 
tion, the defendant received and accepted rent from the plaintiff, and 
gave him a written receipt therefor, in the following terms: “ Re- 
ceived from Mr. T. O’K. ninety-five dollars for rent, in full, as per 
lease—in advance. $95. T. K.;’’ it was held, that, whether the 
defendant’s written consent extended to an assignment of the pr2m- 
ises, or not, which the court did not decide, the receiving of rent 
from the plaintiff by the defendant, with knowledge that the former 
had become possessed of the lease and premises by assignment, was 
a waiver of the restriction against assigning; and that the receipt for 
rent given by the defendant to the plaintiff, referring to the lease, so 
far as to identify it, was evidence that the defendant had knowledge 
of the assignment, and received the defendant as his tenant. O’ Keefe 


v. Honnett 3 Cushing, 325. 
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It is no objection to the admissibility in evidence of a book of 
original entries, offered in proof of an account for work and labor 
done and materials provided by a painter and glazier, that, when a 
job of work was undertaken, the course was to weigh the paint, 
&c., and when the workmen returned, to take the daily memoranda 
kept by them, and therefrom to make the entries in the book, some- 
times on the same day, sometimes after an interval of two or three 
days, sometimes after a greater interval; that the book contained 
charges against different persons, bearing date on successive days, 
followed by charges against the defendant of an anterior date ; that, 
in making the entries for a job of work, such as painting a house, 
it was customary, after making one or more charges, to leave a 
blank to be filled up with subsequent charges against the same _per- 
son, bearing a later date than the next succeeding charge to some 
other individual, in which cases, prices were not usually put down, 
but only the materials and number of day’s work; and that there 
were apparently a few alterations, here and there, in the book, 
which, in the opinion of the auditor, before whom it was offered 
in evidence, were not sufficient to diminish its credibility. Morris 
v. Briggs, 3 Cushing, 342. 

In an action to recover for labor, the plaintiff’s memorandum book, 
containing his charges against the defendant, all entered on one leaf, 
with no intervening charges, and though written with a pencil, is 
admissible in evidence, on his suppletory oath. Gibson v. Bailey, 
13 Metcalf, 537. 

On the trial of an action to recover damages for injury done to 
the plaintiff’s garden and nursery, by the smoke, heat and gas pro- 
ceeding from the defendant’s brick kiln, after two, gardeners, who 
had much experience in raising and cultivating fruit trees, shrubs 
and plants, had testified to the particulars of the plaintiff’s injury, 
they were asked by the plaintiff ‘what was the amount of damage”’ 
caused by the injury to which they had before testified. Held, that 
these witnesses might give their opinion as to the amount of such 
damage. Vandine v. Burpee, 13 Metcalf, 588. 


27. Exzcurors.— Reasonable repairs and improvements, en- 
hancing the value of property, may be had by an executor, upon 
leasehold estate, occupied by the legatees or parties in interest 
jointly, as a residence, and the lease containing a covenant for re- 
newal of the term, and for payment of the value of the improve- 
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ments to the lessee at the expiration of the demise. Ames v. 
Downing, 1 Bradford’s Surrogate Reports, 321. 


298. Fravup.—See Statute of Frauds. 


29. Goov-witt.—The good-will of a newspaper is partnership 
property, and when one of the parties dies, it does not survive to the 
surviving partner. The surviving partner has the right to close up 
the partnership affairs, and has the sole right to dispose of the prop- 
erty; and it is his duty to wind up the whole business of the firm 
as soon as practicable after the death of one partner, and apply the 
proceeds of the concern first to the payment of debts, if there be 
any, and then the balance is to be divided between him and the legal 
representatives of the dreaded partner. 

The good-will of a partnership must accompany the rest of the 
stock, and a Court of Equity will treat it in such a way, that its 
value may be felt in decreeing a sale of the partnership effects. 

The good-will of a mercantile or literary establishment forms a 
part of the common stock in a partnership. 

The good-will of a newspaper is not such as survives to the sur- 
viving partner, but belongs, or is to be administered as a part of the 
joint estate. Holden v. M’ Makin, Parsons’ Select Cases, 270, 
283, 292, 303. 

If a vendor sells his place of business, and the good-will of his 
trade, and in his contract of sale stipulates not to carry on his trade 
within certain defined limits, a Court of Equity will enforce the 
specific execution of such a contract, and at the suit of the vendee, 
will, by injunction, restrain the vendor from carrying on his trade 
within the place specified in the agreement. 

The same rule applies where a partner has sold out his interest in 
the partnership business, and agrees not to commence a similar 
business; a Court of Equity will restrain him by injunction. Palmer 
v. Graham, Parsons’ Select Cases, 476. 


30. Guaranty.—The defendant signed a writing, addressed to 
the plaintiff and another person, declaring that he thereby made 
himself responsible for whatever amount S. M. D. might become 
indebted to either of them: It was held, that this was an offer by 
the defendant of a continuing guaranty, on which he would not be 
liable, unless he was notified, within a reasonable time, (and three 
years was not a reasonable time,) that the person to whom it was 
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addressed had accepted it, and, on faith of it, had given credit to the 
party for whose benefit it was made. Allen v. Pike, 3 Cushing, 
238. 


31. Hxrirs.—At common law, and in equity, a judgment against 
the executor or administrator never was any evidence against the 
heir. There is no privity between the personal representatives and 
the heirs. Ferguson v. Browne, 1 Bradford’s Surrogate Reports, 10. 

It is a general rule that the heir can not be prejudiced by the act 
or admission of the executor or administrator. But a covenant ina 
lease to pay the value of improvements as appraised at the end of 
the term by appraisers to be appointed by the parties, “their heirs, 
executors, administrators or assigns,” authorizes the administrators 
to appoint the apprajsers, in default of a nomination by the heirs, 
and the appraisement made by the persons so appointed, will bind 
the heirs in respect to the land descended. Renwick v. Renwick, 
1 Bradford’s Surrogate Reports, 234. 


32. Inp1crment.—The pendency of an indictment is no ground 
for a plea in abatement to another indictment in the same court for 
the same cause. Commonwealth v. Drew, 3 Cushing, 279. 


33. Inrant.—An infant can not be held to pay for grain furn- 
ished for horses owned by a firm of which he was a member, though 
the horses were employed in the usual business of the firm, and 
though he was emancipated by his father. Mason v. Wright, 13 
Met., 306. 

An infant bought goods, that were not necessaries, and the sellers, 
three days before he became of age, brought an action against him 
for the price, and attached the goods on their writ. The goods re- 
mained in the hands of the attaching officer, at the time of the trial 
of the action, and the defendant gave no notice to the plaintiffs, after 
he came of age, of his intention not to be bound by the contract of 
sale. Held, that there was not a ratification of the contract of sale, 
by the defendant, and that the action could not be maintained. 
Smith v. Kelley, 13 Metcalf, 309. 


34. Insunction.—An injunction will be granted to restrain one 
from the erection of a building which will be a public nuisance, or 
to abate one. Eckstein’s Estate, Parsons’ Select Cases, 70. 


35. Insurance.—The defendants, a Mutual Fire Insurance Com- 
pany, insured the plaintiff $2000 on two buildings, $1000 on each, 
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for seven years. The policy contained a stipulation, that the de- 
fendants would make good all damages by fire to the premises, 
during the term “not exceeding the amount insured,” and that in 
case of loss the defendants might “replace or repair within a rea- 
sonable time.”? Both buildings were destroyed by fire, within the 
term, the one entirely and the other with the exception of a few 
planks and sills, and were rebuilt and replaced by the defendants, 
according to the stipulation in the policy, at an expense of $800 for 
one, and of $650 for the other. Subsequently, but within the term, 
both the new buildings were entirely destroyed by fire. It was held, 
that the plaintiff was thereupon entitled to recover on the policy the 
sum of $550, being the difference between the sums insured, and 
the sums paid for former losses, on the two buildings. Bwll v. 
Roxbury, M. F. Ins. Co., 3 Cushing, 263. 

The assured, in a policy against fire, may be guilty of such gross 
misconduct, not amounting to a fraudulent intent to burn the build- 
ing, as to preclude him from recovering for a loss of the same by 
fire. Chandler v. Worcester M. F. Ins. Co., 3 Cushing, 328. 


36. Jurispiction.—The situs of the property regulates jurisdic- 
tion as to administration; a foreign will disposing of personalty 
here, must be proved here; but in taking proof, the law of the 
country where the deceased was domiciled at the time of his death, 
governs the decision as to what constitutes the last will and testa- 
ment in regard to personal estates. Isham v. Gibbons, 1 Bradford’s 
Surrogate Reports, 69. 

Rents of real estate belonging to the decedent, accruing and col- 
lected subsequent to his death, are not a part of the personalty, and 
do not form the basis of administration. Kohler v. Knapp, 1 Brad- 
ford’s Surrogate Reporys, 241. 


Lanptorp anp Trnant.—If a lessee, to prevent being actually 
expelled from the demised premises, yields the possession thereof, 
and attorns, in good faith, to one who has a title paramount to that 
of the lessee and his lessor, and also a right to immediate posses- 
sion, this is equivalent to an actual ouster, and is a good defense to 
an action, brought by the lessor against the lessee, for rent. Morse 
v. Goddard, 13 Metcalf, 177. 


38. Larceny FRoM THE PERSON.—To constitute the offense of 
larceny “by stealing from the person,” within the Revised Statutes, 
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c. 126, sec. 16, it is not necessary that the taking should be either 
openly and violently, or privily and fraudulently; but if it be with 
the knowledge, though without the dissent or resistance of the owner, 
the offense is equally committed, provided the taking be with an 
intention, on the part of the offender, to deprive the owner of his 
property. Commonwealth v. Demond, 3 Cushing, 235. 


39. Lizn.—A. ordered goods to be packed and forwarded to F. 
& Co., commission merchants, to whom he owed a balance, on 
account, and wrote a letter of advice, enclosing an invoice, but died 
before the letter was mailed or the goods had left his premises, and 
his son, on the day after his death, forwarded the letter. and the 
goods, and F. & Co. sold them, and gave credit for the proceeds, 
in reduction of their balance against A., whose estate was insol- 
vent. Held, that F. & Co. had no lien on these goods, for the 
balance of their account against A., and that they must pay over 
the proceeds to A’s Administrator. Farnum v. Boutelle, 13 Met- 
calf, 159. 


40. Limrrations, Stature or.—If the maker of a note agree 
with the holder, to pay him a certain proportion of the amount due, 
in full discharge of the note, and afterwards make and sign a note 
for the amount so promised, and offer it to the holder, in payment 
of the first note, and the holder refuse to receive it; this is not such 
an acknowledgement or promise as will prevent the first note from 
being barred by the statute of limitations. Smith v. Eastman, 3 
Cushing, 355. 


41. Masrer ann Servant.—The proprietors of a railroad are 
not responsible to a brakeman in their employment for an injury 
sustained by him in consequence of the neglect or fault of another 
brakeman engaged in the same service, even though the latter be at 
the same time the acting conductor of a train of freight cars. Hayes 
v. Western Railroad, 3 Cushing, 270. 


42. Morreace or Personat Properry.—A stipulation, in a 
mortgage of personal property, that property subsequently purchased 
by the mortgagor shall be subject to the same lien, and that the 
mortgagor will execute a new mortgage thereof, is an executory 
agreement, which, until it is executed by a new mortgage, does not 
bind after-acquired property; nor does it vitiate the mortgage as to 
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property to which it attached at the time of its execution. Cod- 
man v. Freeman, 3 Cushing, 306. 


43. Nursance.—A Court of Chancery can order private nuisances 
to be abated, as well as restrain them from being erected. Hence 
it has been ruled, that if a party by erecting a dam raised a stream 
of water beyond the natural level, so as materially to injure mills 
above on the same stream, a Court of Chancery will decree that the 
dam be lowered, and the party erecting it pay all the damages occa- 
sioned by raising the water above its natural level. The damages 
will generally be ascertained by an issue at law, through the verdict 
of a jury. 

But for a Court of equity to give this ample relief, the locus in 
quo must be within the absolute jurisdiction of that court. 

No extra-territorial jurisdiction will be exercised in cases of nuis- 
ance, because the court lack the power of carrying their decree into 
effect. In such cases they can not abate the nuisance. Morris v. 
Remington, Parson’s Select Cases, 394, 395, 397. 

Where a Court of Equity sees that the injury might be irrepara- 
ble, by the loss of health, loss of trade, or a destruction of the means 
of living, from the erection of a building, its jurisdiction will be 
exercised for the prevention of the injury. 

If one should build so near the house of another as to darken his 
windows, against the clear rights of the latter, either established by 
contract or ancient possession, a Court of Equity will interfere by 
injunction to prevent the nuisance as well as to remedy it, if already 
done, even if an action for damages would lie. Sutcliff v. Israel, 
Parson’s Select Cases, 494. 


44, Parrnersuip.—A special partnership formed under the pro- 
visions of the Revised Statutes, is dissolved by the death of the 
special partner. It is, like a general partnership, a personal con- 
tract, expiring with the death of any of the parties. 

Where a surviving partner, who is executor of the deceased part- 
ner, has retained the stock of the firm, and traded with it, he is 
chargeable with the prices actually realized, or with its fair market 
value. He can not charge commissions as surviving partner for 
collecting the assets of the firm. Ames v. Downing, 1 Bradford’s 
Surrogate Reports, 321. 


45. Practicr.—Though the probate is, generally, conclusive as 
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to the validity of the will, it is of no force in a proceeding instituted 
direcily to impeach the probate itself. ’ 

If the allegations are sufficiently broad to question the validity of 
the will, and the competency of the proof, the executors or parties 
interested against the allegations, must prove thé will de novo, by 
original proof; and none of the depositions taken on the first proof, 
can be received in evidence except in the precise cases pointed out 
by the statute. Collier v. Idley’s Exr’s, Bradford’s Surrogate Re- 
ports, 94. 


46. Principat anp Acent.—Goods being consigned to an agent 
for sale, with general instructions to remit the proceeds, it is a suf- 
ficient compliance with such instructions, if the agent remit by a 
Bill of Exchange, without endorsing or guarantying it; provided such 
is the usage at the agent’s place of business, and the agent use 
proper diligence and discretion in the purchase of the Bill. In an 
action against the agent, to recover the proceeds of such a sale, 
proof of the usage and of a remittance accordingly is a sufficient 
prima facie defense ; and if it is established by the agent, the bur- 
den of proof is then on the principal to show that bills remitted in 
pursuance of the usage ought to be endorsed or guarantied by the 
agent. Potter v. Morland, 3 Cushing, 384. 

As a general rule, every principal is held liable to third persons, 
in a civil suit, for the frauds, deceits, concealments, misrepresenta- 
tions, torts, negligences, or other misfeasances and omissions of duty, 
of his agents in the course of his employment; although the prin- 
cipal did not authorise, or justify, or participate in, or know of mis- 
conduct ; or even if he forbade or disapproved of the same. 

In all such cases the principal holds out his agent as competent 
and fit to be trusted; and thereby, in effect, warrants his fidelity 
and good conduct in all matters of the agency. Bank of Ky. v. 
Schuylkill Bank, Parson’s Select Cases, 216. 


47. Promissory Norz.—A note in this form, viz: “$300. For 
value received, I promise to pay F. & Co. three hundred,” is 
a good note for three hundred dollars. Sweetzer v. French, 13 
Metcalf, 262. 

In an action by the payee of a negotiable note against two or 
more persons, as joint promisors, where one of the defendant’s 
names is on the face of the note, and the names of the others are 
on its back, without date and in blank, the legal presumption is, 
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that all the names were signed at the same time. Benthall v. 
Judkins, 13 Metcalf, 265. 

The following notice, seasonably given, was held sufficient to 
bind the indorser of a note, which was made payable at a bank: 
‘April 20, 1846. Mrs. S. L. Wilmarth, Please to take notice, 
that a note, signed by George L. Wilmarth, for three thousand 
dollars, indorsed by you, is due this day, and by me protested for 
non-payment. You are requested to pay the same to the holder. 
E. F., Notary Public.””> Wheaton v. Wilmarth, 13 Metcalf, 422. 

A. made a note payable to E., at a certain bank, and E. indorsed 
it in blank to C., who also indorsed it, and put it into the bank; but 
whether it was discounted by the bank, or was received for collec- 
tion merely, did not appear: after bank hours, on the last day of 
grace, the bank gave notice to C. that the note was unpaid, and C., 
on the same day, put into the post office a notice directed to E., at 
his place of residence, in these words: ‘*The note of A., which 
you indorsed, fell due this day, and remains unpaid. Please let 
me hear from you in regard to it.” Held, that this notice was 
sufficient to charge E. as indorser. Clark v. Eldridge, 13 Met- 
calf, 96. 


48. Proximate Cavse—Soureicau Operation.— Where a surg- 
ical operation is performed in a proper manner, and under circum- 
stances which render it necessary in the opinion of competent sur- 
geons, upon one who has received a wound apparently mortal, and 
such operation is ineffectual to afford relief and save the life of the 
patient, or is itself the immediate cause of death, the party inflicting 
the wound will nevertheless be responsible for the consequences. 
Commonwealth v. M’ Pike, 3 Cushing, 181. 


49. Raitroap Corporation.—A shop, adjoining a railroad 
track, was destroyed by fire communicated by a locomotive engine 
of a railroad corporation; and while the shop was burning, the wind 
wafted sparks from it, across a street, sixty feet, upon a house, and 
set it on fire, whereby it was injured. Held, that the owner of the 
house was entitled to recover of the said railroad corporation the 
damages caused by the fire, under St. 1840, c. 85, sec. 1, which 
provides that when any injurv is done to a building of any person, 
“‘by fire communicated by a locomotive engine of a railroad corpo- 
ration, the said corporation shall be responsible, in damages, to the 
person so injured.” Hart v. Western Railroad, 13 Metcalf, 99. 
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MISCELLANEOUS. 


DEATH OF THE HON. JOSEPH H. CRANE. 


In our November number was announced the death of Hon. William Creighton, the 
oldest practising member of our profession in the Scioto Valley. There is now to be 
added to the list, the distinguished name of Josrpu H. Crang, of Dayton, the oldest practi- 
tioner in the Miami Valley. He died at 7 o’clock on Wednesday evening, November 
12, at his residetice in Dayton, in the 70th year of his age. The uprightness of his 
private life; his pure-mindedness and integrity; his varied, extended, and almost uni- 
versal knowledge; are spoken of, in the proceedings of the Dayton Bar, which follow, 
in terms of affectionate admiration, which were well deserved. 

Judge Crane was born near Elizabethtown, New Jersey, in 1781. His father was a 
staunch Whig during the revolution, and several times narrowly escaped the ven- 
geance of the Tory party for the zeal which he manifested in that cause. He left sev- 
eral sons, of whom the late Commodore Crane, U. 8. Navy, and the subject of this 
notice, were the most distinguished. After the usual preparatory studies, Joseph en- 
tered Yale College, but remained there only a year or two, and left without being 
graduated. He then commenced the study of the law, and came to the Bar about 1802. 
He shortly after removed to Ohio, and spent the first year in this city. From this 
place, he removed to Dayton, where he continued to reside till his death. 

In 1817, he succeeded the Hon. Francis Dunlevy, as President of the First Judicial 
Circuit of Ohio, which embraced, for a part of the time that he remained on the bench, 
the counties of Hamilton, Clinton, Warren, Montgomery, Miami, Greene, Darke, Pre- 
ble, Shelby, and the northern counties as far as then settled. As practitioner or judge, 
he was present at the first organization of every court within the First Circuit, except 
in Montgomery. Having been re-elected for a second term, he remained on the bench 
till the Ist of February, 1829, when, havipg in the mean time been elected to Congress, 
he resigned. 

Previous to this time, he had been a member of the State legislature, and at the 
meeting of that body, which then set in Chillicothe, he was almost the only lawyer in 
the assembly. It therefore naturally devolved on him im establishing the new govern- 
ment to propose a plan for the organization and practice of the judicial courts. His 
report embraced substantially the Practice Act of his native State, which had been 
proposed in that State by his legal preceptor, afterwards Governor of New Jersey. The 
plan was adopted, and Mr. Crane’s act still remains, with slight modifications, the 
Practice Act of Ohio. To the last days of his life, he always spoke of a seat in the 
State Legislature as a post which to an able man could be made one of great honor 
and usefulness—the variety of interests committed to that body, and the immediate 
bearing of their action upon all classes of society, affording scope for the exercise of 
the highest faculties of a great statesman. 

In Congress, Mr. Crane’s great learning and elegant taste were immediately apprecia- 
ted; and among those members whose influence is felt in the deliberations of the 
assembly by strict attention to public business rather than by their much speaking, he 
occupied an enviable position. He spoke seldom, and therefore always commanded 
the respectful attention of the House. His speech on the privilege of members not to 
be questioned in any other place than the House in which the debate arose, on the 
oceasion of Mr. Houston’s attack on Mr. Stanbery of Ohio, attracted, at the time, 
marked attention, for the ability with which the subject was handled and the purity 
of the style for which the speaker was distinguished. Mr. Marsh remarked, that after 
listening to the debates of the House, it was a luxury to hear the English of Addison- 
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Mr. Crane remained in Congress eight years, when he returned to his profession, which 
no man pursued with greater zeal, or practiced with greater fidelity than he did. 

With an extent of professional. acquirement rarely attained by the most fortunate of 
our profession, the result of a long life of close and unremitting study, Judge Crane 
found leisure to become one of the most learned men of Ohio. He told the writer that 
he made it a rule never to purchase a work which he had not read, or knew something 
about; and his library presents an amount of solid learning seldom seen in a private 
collection. To the last years of life, he retained, with wonderful exactness, his famil- 
iarity with the latin poets; and he was a man of very uncommon reading who called 
up an event in English history, or a passage from the English poets, with which Mr. 
Crane was not familiar. The richness of his literary treasures was often displayed 
under circumstances least expected, in that quiet and unobtrusive manner which ren- 
dered it charming. Upon the street, at the fire-side, in the stillness of a sick cham- 
ber, it flashed out as brilliantly as in the court room, or the popular assembly. About 
eighteen months ago, when he was confined to his bed by a sickness, which he and all 
his friends thought would prove mortal, the writer sat beside his bed fanning him. It 
was about 8 o’clock in the evening, and the room was lighted only by the fire. The 
rain without was patting heavily against the panes, and aroused him from a slumber, 
which the opiates he had taken induced. His first remark was a quotation from one 
of the earlier Latin poets, expressive of that quiet enjoyment with which one hears 
from his comfortable fire-side the raging storm without : 


—“ How the frost, 
Raging abroad, and the rough wind, endear 
The silence and the warmth enjoyed within.” 


The transition was instantaneous to the old English ballads, snatches of which he 
repeated with evident pleasure. Few men, on a sick bed, preserve so cheerful a temper 
and indulge so fine a taste. For the English divines of the time of Charles I. and of 
the Commonwealth, he felt a great respect, both as a churchman and a man of letters. 
At the last visit paid him by the writer about a month ago, he found lying on his table 
the sermons of Dr. South, which he was reading. Bishop Hall, Jeremy Taylor, Bar- 
row, Owen, and other divines of that school, were in his library, as were Campbell, 
Horne, Hooker, Heber—whom he used to characterize as a christian prelate and a 
gentleman—Robert Hall, etc. 

His most striking peculiarity, as a literary man, is alluded to by Mr. Haynes in the 
resolutions which express the feelings of the Dayton Bar—“ his long life of close and 
unremitting study.” Even when age had dimmed the brilliancy of a fine imagination, 

‘his zest for reading remained. While scrupulously nice in his selections, and wasting 
no time on books which he did not consider well written, regarding as well the style 
as the matter, he hesitated not to undertake any work, however voluminous, that 
pleased him. Neither volume, nor bad paper, nor poor type, appalled him, though 
he was quite near-sighted. 

Though withdrawn from political life, he felt a warm interest in the subject of re- 
organizing the Judiciary Department of the government. An article from his pen 
upon that subject, quite characteristic in its style, was published some time since in 
this journal, over the signature “A Citizen”, that being the title which he adopted 
when he favored the public with his views, or appeared in the public prints, which 
was very rarely, to lash some political foolery into silence. (Volume VII, 306.) 

To the unblemished purity of his private life, and the consistency of his christian 
profession, just tribute is rendered in the resolutions given below. One of the editors 
of this Journal having had the good fortune to have been an inmate of his family, 
can add his testimony as to the warmth of his private friendship, the charms of Lis 
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conversational talent, his encouraging attentions to the younger members of his pro- 
fession whom he thought worthy—a trait which young men at least will always 
appreciate as one of the noblest that adorns the character of an advocate, as indicative 
of a mind above all envy at the display of talent which may perhaps hereafter rival 
one’s own—and the high and honorable bearing which he sustaired towards the Court 
and Bar. Justice will no doubt be done to his exalted worth in some more elaborate 
sketch of his life than this hasty notice; but we could not allow this occasion to pass 
by without some expression of our appreciation of it. He came to his “grave ina 
full age, like as a shock of corn cometh in in his season;” and so enviable has been 
his position, so pure his life, so fair his fame, that all might join in the exclamation, 
“May MY LAST END BE LIKE His!” 


On Thursday afternoon, November 13th, Judge Holt, as senior member of the Day- 
ton Bar, addressed the Court as follows: 

May rr PLease THE Court:—It is my painful duty to announce the death of the Hon. 
Josepa H. Crane, late a member, and the oldest member, of our Bar. 

In the midst of business—in the midst of the trial of a cause, it would be inappro- 
priate to pronounce an extended eulogy on the character of the deceased. It may, 
nevertheless, be admissible to remark, that this solemn and afflicting dispensation is 
full of admonition to us all. Itis so, especially, to myself, now the oldest practising 
member of the profession in the Circuit. While I can indulge no hope of sustaining 
that character with the ability which so signally distinguished the deceased, it shall 
be my aim to make him my exemplar in professional candor and integrity. If we 
can not expect to attain the eminence so justly awarded to him, we may, and ought, 
to emulate that fairness and integrity with which he discharged his professional 
duties, as well to the court as to the client. The purity and honesty of his private 
life, the candor and deserved success of his professional career, the fidelity and ability 
with which he discharged every public trust, we should at least emulate; and if we 
can not expect to acquire that varied, extended, and almost universal knowledge by 
which he was so remarkably distinguished, we should endeavor to make the nearest 
approximation to it that we can hope to attain. Last, and more important than all 
else, let us profit by the testimony which, by profession and a well-ordered life, he 
bore to the truth and value of the Christian religion. 

Judge Hart, on behalf of the Bench, added a brief but beautiful and truthful tribute 
to the character of the deceased, and as a mark of respect for his memory, announced 
an adjournment of the Court till Saturday morning. Immediately upon the adjourn- 
ment, a meeting of the members of the Bar was held in the Court Room, and appro- 
priate committees were appointed, with instructions to report at 9 o’clock in the 
morning. 


MEETING OF THE DAYTON BAR, 
Court Room, Thursday, Nov. 13, 1851. 


The death of the Hon. Josrrm H. Crane having been announced in the Court of 
Common Pleas at 3 o’clock on Thursday afternoon, Judge Hart and his Associates, as 
a mark of respect to the deceased, ordered an adjournment until Saturday morning; 
and thereupon the members of the Dayton Bar convened in the Court Room, for the 
purpose of giving expression to their veneration for the character of their departed 
professional brother, and making suitable arrangements to attend his funeral in a body. 

The Hon. R. 8. Harr was called to the Chair, and D. W. Iddings appointed Secre- 
tary. 

It was then moved that the Chair appoint a committee of seven to draft and report 
resolutions to the meeting, and the motion being adopted, the following gentlemen 
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were announced as said Committee:—D. A. Haynes, Geo. B. Holt, T. J. S. Smith, Wm. 
J. McKinney, John G. Lowe, M. B. Walker, and Samuel Craighead. 

On motion, the Chair was further requested to appoint a Committee of Arrange- 
ments, and in compliance with a suggestion that the committee consist of four mem- 
bers, the following gentlemen were named:—E. Jeffords, M. J. Parrott, W. C. Bartlett, 
and L. Huesman. 

The Committee being instructed to report at 9 o’clock on Friday morning, the meet- 
ing adjourned, to re-assemble at that hour. 


Farivar, 9 o’clock, a. m. 


The meeting re-assembled according to adjournment. D. A. Haynes, Esq., Chair- 
man of the Committee on Resolutions, submitted the following Report, which was 
unanimously adopted : 


As our venerable friend and associate, Joseph H. Crane, has been taken away from 
among us, we, the members of the Montgomery Bar, desire to express our affection for 
him, our admiration of his character, and our heartfelt regret at his death. The 
oldest practitioner here, if not in the State, he has long been the most distinguished 
ornament of our bar; and by his great learning and varied knowledge, acquired by a 
long life of close and unremitting study, and by his high, upright and pure character 
as a practitioner of the law, and as a man and a citizen, he has done more than any 
other to give character and reputation to our Bar at home and abroad. But though 
he is dead, and the rich stores of his knowledge are buried with him, his character 
and virtues still live in the example which they furnish to us who survive. We should 
learn from that example that industry and constant study, pure-mindedness and 
integrity, are what make the true lawyer, and that such a reputation as Judge Crane 
has left can only be acquired by such a course of life as he pursued. To his family 
we offer our earnest sympathy in their affliction, and would remind them of the con- 
solation to be found in the reflection that he lived a good man, and died in the fullness 
of years, honored, venerated, loved and lamented by all who knew him. 

E. Jeffords, Esq., from the Committee of Arrangements, then reported as follows: 


The Committee appointed to make arrangements for the funeral services and inter- 
ment of the Hon. Joseph H. Crane, deceased, would respectfully make the following 
report: 

Funeral ceremonies to commence at 3 o’clock, Pp. m., at the late residence of the de- 
ceased. Place of interment, Woodland Cemetery. 

The Judges of the Court, Members of the Bar, Officers of the Court, and Jurors, will 
meet at the Court House at 2 o’clock, rp. m., and proceed in the following order to the 
residence of the deceased: ~ 

Ist. Judges of the Court. 2d. Members of the Bar. 3d. Officers of the Court. 
4th. Jurors, etc. 

We have appointed the following named gentlemen of the Bar pall bearers—Hon. 
George B. Holt, Henry Stoddard, Esq., Peter P. Lowe, Esq., Peter Odlin, Esq., Thomas 
J. S. Smith, Esq., Hon. R. S. Hart, John G. Lowe, Esq., John Howard, Esq., L. Hues- 
man, Esq., and W. J. McKinney, Esq. 

The following order will be observed in proceedirg from the late residence of the 
deceased to the cemetery: 

Ist. Pall bearers. 2d. Hearse. 3d. Mourning friends. 4th. Judges of the Court. 
5th. Members of the Bar. 6th. Officers of the Court. 7th. Jurors. 8th. Citizens. 

The Judges of the Court, Members of the Bar, Officers of the Court, and Jurors, 
are requested to wear crape on their left arm. 


E. Jxrrorps, Chairman. 
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The Report being agreed to, unanimously, John G. Lowe, Esq., offered the follow- 
ing resolutions, which were adopted: 

Resolved, That we will attend the funeral ceremonies of the deceased in the order 
presented by the Committee of Arrangements. 

Resolved, That the Secretary of this meeting present the whole proceedings of the 
Bar upon this occasion, to the Court, with a request that they be spread upon its jour- 
nal; that he cause a copy of the same to be presented to the family; and that he have 
the same published in the city papers and in the Western Law Journal. 

Thereupon the meeting adjourned without day. 

R. S. Harr, Chairman. 


D. W. Iddings, Secretary. 


MEETING OF THE RECTOR AND VESTRY OF CHRIST CHURCH. 

At a meeting of the Rector and Vestry of Christ Church, Dayton, held on occasion 
of the death of the Hon. Josepn H. Cranes, in the Vestry room of said Parish, on the 
evening of Thursday, November 13, 1851, the following preamble and resolutions 
were unanimously adopted, and ordered to be signed by the Secretary of said body, 
and published in the daily papers of this city, and in the Western Episcopalian : 

Wuereas, It having pleased Almighty God, in his good Providence, to take out of 
this world the soul of our venerable Brother, the Senior Warden of this Parish, Hon. 
Joseph H. Crane: 

Resolved, That as the Rector and Vestry of Christ Church, we deeply deplore the 
loss we have sustained in the death of a singularly honest, upright and enlightened 
member of the Church of Christ, and a consistent and useful member of our body. 

Resolved, That we offer our heartfelt sympaties to the venerable widow, the children 
and other relatives of the deceased, and pray the God of all comfort and consolation 
to bind up the broken heart, and sanctify to them their sad bereavement. 

Resolved, That we will attend his funeral as pall bearers, and wear crape on the 
left arm, in token of out sincere respect for our departed Brother. 

ISAAC H. KIERSTED, Sec’y of the Vestry. 


JUDICIARY OF OHIO. 


SUPREME COURT. 


William B. Caldwell of Cincinnati, 
Rufus P. Ranny of Warren, 

Allen G. Thurman of Chillicothe, 
John A. Corwin of Urbana, 

Thomas W. Bartley of Mount Vernon. 


COMMON PLEAS JUDGES. 


FIRST DISTRICT. 
Hamilton—Stanley Matthews, Robert B. Warden, and A. G. W. Carter. 


SECOND DISTRICT. 
First subdivision—Butler, Preble and Darke—Abner Haines. 
Second Subdivision—Montgomery. Miami and Champaign—Ralph S. Hart. 
Third Subdivision— Warren, Clinton, Greene and Clark—William A. Rogers. 
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THIRD DISTRICT. 

First Subdivision—Shelby, Auglaize, Allen, Hardin, Logan, Union and Marion—Ben- 
jamin F. Metcalf. 

Second Subdivision—Mercer, Van Wert, Putnam, Paulding, Defiance, Williams, 
Henry and Fulton—John M. Palmer. 

Third Subdivision— Wood, Seneca, Hancock, Wyandot and Crawford—Lawrence W. 
Hall. 


FOURTH DISTRICT. 
First Subdivision—Lucas, Ottowa, Sandusky, Erie and Huron—Lucius B. Otis. 
Second Subdivision—Loraine, Medina and Summit—Samuel Humphreville. 
Third Subdivision—Cuyahoga—Samuel Starkweather. 


FIFTH DISTRICT. 


First Subdivision—Clermont, Brown and Adams—Shepard F. Norris. 
Seccnd Subdivision—Ross, Highland and Fayette—John L. Green. 
Third Subdivision—Pickaway, Franklin and Madison—James L. Bates. 


SIXTH DISTRICT. 
First Subdivision—Licking, Knox and Delaware—Rollin C. Hurd. 
Second Subdivision— Morrow, Richland and Ashland—James Stewart. 
Third Subdivision— Wayne, Holmes and Coschocton—Martin Walker. 


SEVENTH DISTRICT. j 
First Subdivision—Fairfield, Perry and Hocking—Henry C. Whitman. 
Second Subdivision—Jackson, Vinton, Pike, Scioto and Lawrence—Wm. V. Peck. 
Third Subdivision—Gallia, Meigs, Athens and Washington—Simeon Nash. 


EIGHTH DISTRICT. 


First Subdivision—Muskingum and Morgan—Richard Stillwell. 
Second Subdivision—Guernsey, Belmont and Monroe—R. J. Alexander. 
Third Subdivision—Jefferson, Harrison and Tuscarawas—Thomas L. Hewett. 


NINTH DISTRICT. 


First Subdivision—Stark, Carroll and Columbiana—G. W. Belden. 
Second Subdivision—Trumbull, Portage and Mahoning—Luther Day. 
Third Subdivision—Geauga, Lake and Ashtabula—Reuben Hitchcock. 


BRADFORD’S SURROGATE REPORTS, VOL. I. 


The publication of this work was noticed in our November number. Having had 
leisure since, to examine it more attentively, we can recommend it to the profession 
as a valuable contribution to legal literature, upon an import branch of the law, 
which has never before been the subject of a distinct volume of American Reports. 
Ina city of such vast population as New York, of extensive commercial connections, 
and abounding in wealth and property of every kind, the questions daily arising in the 
administration of the estates of deceased persons are often curious, novel, and of great 
variety, interest, and importance. Some idea of the general topics discussed in this 
volume, may be gathered from the selections made from the decisions of Mr. Surro- 
gate Bradford, in the preceding pages of this Journal. Questions of domicil, capa- 
city, undue influence, marriage, and the like, are discussed with learning, clearness, 





144 Miscellaneous. 


and brevity. In some of the cases which we have read, the style is quite happy. The 
mode of reporting is excellent. The cases are stripped of all redundant matter; the 
arguments of counsel, where they are stated at all, are confined to the points, and 
authorities cited to sustain them; and no exhibits are crammed into the volume 
to swell the size and the price of the work. The reports are preceded by a learned 
essay, modestly called an Introductory Note, on the introduction of the Civil Law 
mode of procedure in cases of Administration, in which is given many curious speci- 
mens of ancient Saxon and English wills. 


LAW SCHOOL OF THE CINCINNATI COLLEGE. 


The Second Session of the Eighteenth Annual Course of Lectures before the Law 
School of the Cincinnati College, will commence on Tuesday, the 6th day of Jan- 
uary, 1852, and continue to the first day of June. The instructors in this School are: 

Cuartes P. James, late Judge of the Superior Court of Cincinnati, 
M. H. Titpen, late President J udge of the Thirteenth Judicial Circuit of Ohio. 
M. E. Curwen, of the Cincinnati Bar. 


The course of instruction is designed to prepare students for the practice of the law 
so that gentlemen, immediately upon their graduation, can be admitted to the bar and 
enter upon the practical duties of their profession, with a sufficient acquaintance 
with all the details of business to conduct a suit from its commencement to its 
final decision in the Supreme Court of the United States. With this view, a moot 
court will be holden by one of the professors once in each week, or oftener, at which 
students will be required to prepare pleadings, furnish briefs, and make oral argu- 
ments. Beside this, there will be at least nine exercises a week, consisting of lectures 
by the professors, and of recitations in the text-books, which are embraced in the 
course. 

No examination, and no particular course of previous study is required for admission. 

The students will be expected to furnish themselves with the following text-books, 
the last editions of which are recommended:—Walker’s Introduction to American 
Law, (second edition;) Kent’s Commentaries, (sixth edition;) Blackstone’s Commen- 
taries, of which Wendell’s edition is recommended ; Greenleaf on Evidence, vol. 1: 
Smith’s Mercantile Law, Holcombe and Gholson’s edition of which is recommended, 
Gould on Pleading, and Jeremy’s Equity. 

Students can have access, for the purpose of reference, to several thousand volumes 
of law books, sufficient for all practical purposes, free of charge. 

At the close of the session the students will be examined by a Committee of the 
Bar of Cincinnati, consisting of at least five gentlemen, and upon those whom 
they report to be qualified to practice law, and who have attended the whole ses- 
gion, the Board of Trustees will confer the degree of Bachelor of Laws. 

The course will embrace all the usual titles and subjects of Common and Statute 
Law, Equity, and Admiralty, so far as it extends to inland waters. 

The tuition fee is $50 for the session, in advance, and for parts of the course in pro- 
portion. An additional fee of $5 is charged as a graduation fee, to all who take a 
degree. Gentlemen may enter at any period of the session ; but they will probably 
find it most advantageous to themselves to do so at the commencement. 

Board and lodging may be had here, in respectable houses, at from $2.50 to $3 per 
week. 

Any additional information in regard to the school, will be cheerfully given, upon 
application, by letter or otherwise, to either of the Professors at Cincinnati. 





